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DECISION


Melvin E. Harris is not entitled to a real estate broker license (“broker license”) because he does not have the certificate from a broker that Harris has been actively engaged in the real estate business as a licensed real estate salesperson (“licensed salesperson”) for at least two years immediately preceding his date of application.
Procedure


The Missouri Real Estate Commission (“the MREC”) denied Harris’ application for a broker license.  Harris appealed.  The MREC filed an answer and then a motion for summary determination.  Harris responded to the motion for summary determination during our telephone conference of March 27, 2007.  Assistant Attorney General Joshua L. Fizer represented the MREC.

Our Regulation 1 CSR 15-3.440(3)(B)3 provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party raises a genuine issue as to such facts.  The following are undisputed facts.
Findings of Fact

1. Harris completed the real estate salesperson course on January 31, 2006, and the broker course on March 31, 2006.  Harris’ salesperson course completion certificate expired on July 31, 2006.
2. The statutory requirements for becoming a licensed real estate broker changed effective August 28, 2006.  The MREC did not notify Harris of the change prior to its effective date.
3. The MREC received a blank, unsigned salesperson license application from Harris on September 22, 2006.  That was the only occasion when the MREC received a real estate salesperson license (“salesperson license”) application from Harris.  The MREC has never issued a real estate salesperson license to Harris.
4. Also on September 22, 2006, the MREC received a completed and signed application for a broker license from Harris.  The broker application was accompanied by a certificate of the completion of his broker course, which did not expire until September 30, 2006.
5. Harris did not request a waiver of the requirement that he had practiced as a licensed salesperson for two years.  Harris does not have other educational background or experience for the MREC to consider for a waiver.  
6. By letter dated October 6, 2006, the MREC informed Harris that it denied his application for a broker license.  The MREC denied Harris’ application because he did not provide proof that he had practiced as a licensed salesperson for two years.
Conclusions of Law

We have jurisdiction to hear Harris’ complaint.
  Harris has the burden to prove that the law entitles him to a license.
  Because Harris has the burden of proving all the elements of his case, the MREC can prevail on its motion by disproving any one of Harris’ qualifications.
  

We look to the MREC’s answer for the grounds on which we may deny Harris’ application.
  The MREC contends that Harris is not qualified for a broker license under § 339.040.5 because Harris did not include a certificate from his broker that he had been actively engaged in the real estate business as a licensed salesperson for at least two years immediately preceding the date of application.  

Section 339.040.5 provides:


Each application for a broker license shall include a certificate from the applicant's broker or brokers that the applicant has been actively engaged in the real estate business as a licensed salesperson for at least two years immediately preceding the date of application, and shall include a certificate from a school accredited by the commission under the provisions of section 339.045 that the applicant has, within six months prior to the date of application, successfully completed the prescribed broker curriculum or broker correspondence course offered by such school, except that the commission may waive all or part of the requirements set forth in this subsection when an applicant presents proof of other educational background or experience acceptable to the commission.
(Emphasis added.)  Harris agrees that he has neither the required certificate of two years of experience as a licensed salesperson nor the experience itself because he has never been a licensed salesperson.  He also agrees that he filed his application for a broker license after the 
effective date of the current version of § 339.040.  The General Assembly amended § 339.040, effective August 28, 2006, to change the experience requirement for the broker license from one to two years and to no longer allow an applicant to substitute completion of a broker course as a substitute for the experience requirement.
  The statute now requires an applicant for a broker license to satisfy both the experience and the educational requirements.  We conclude that Harris is not entitled to the broker license because he does not meet the requirement of having a certificate of two years of experience as a licensed salesperson.


Even though Harris did not request that the MREC waive the experience requirement, he asks us to do so.  However, Harris presented no experience or other matter that would be an adequate substitute for the experience of serving as a licensed salesperson for two years.  Even though he did pass the educational requirements for a salesperson and broker licenses, 
§ 339.040.5 requires “proof of other educational background or experience.”
  The adjective “other” means “not the same : DIFFERENT, any [other] man would have done better[.]”
  To obtain a waiver, the proof must be something different from the educational certificates already required.


Harris complains that he was relying on the qualifications set forth in the version of § 339.040.5
 effective when he passed his examinations and that it is unfair to apply the amended statute without having given him notice after he had taken the broker courses and before the new law went into effect.  Although we sympathize with Harris, the law does not provide an exception as he has requested, nor does it provide any authority for us to make an exception. This Commission does not have any power to change the law.
  Further, as an administrative 
agency, we have no authority to depart from statutory provisions by applying the doctrines of equity.
  We must apply the law in effect at the time of the conduct at issue,
 which in this case is at the time Harris filed his application for licensure.      
Summary


We deny Harris’ application for a broker license.


SO ORDERED on April 3, 2007.



________________________________



JUNE STRIEGEL DOUGHTY  


Commissioner
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