Before the

Administrative Hearing Commission

State of Missouri

DEPARTMENT OF HEALTH
)

AND SENIOR SERVICES,
)



)



Petitioner,
)




)


vs.

)

No. 07-0081 DH



)

JAMIE HARRELD,

)




)



Respondent.
)

ORDER GRANTING SUMMARY 
DETERMINATION IN PART


We deny Jamie Harreld’s application to renew her license to operate a family child care home because she violated regulations promulgated by the Department of Health and Senior Services (“the Department”).  The Department’s complaint alleges that Harreld violated its regulations on additional dates that are not included in the motion for summary determination.  The Department shall inform us by August 29, 2007, whether it will pursue these allegations at the hearing, which is set for September 4, 2007.
Procedure


On January 12, 2007, the Department filed a complaint seeking this Commission’s determination that it had cause to deny renewal of Harreld’s license.  On January 24, 2007, Harreld was served with a copy of the complaint and our notice of complaint/notice of hearing.


On July 18, 2007, the Department filed a motion for summary determination.  We gave Harreld until August 2, 2007, to respond to the motion.  On August 8, 2007, Harreld filed a response to the motion.  Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Department establishes facts that (a) Harreld does not dispute and (b) entitle the Department to a favorable decision.
  The following facts, as established by the Department, are undisputed.
Findings of Fact
1. Harreld was licensed as a family child care home, and her license expired on September 30, 2006.  It was current and active at all relevant times.  The license limited Harreld to caring for ten boys and girls ages birth through ten years from 6:30 a.m. until 5:30 p.m.  It also limited Harreld to a total of six children in care with one caregiver if three of the children were under two years of age.  If seven to ten children were in care, no more than two could be under the age of two.
2. The space licensed for day care is separated from Harreld’s home, which is not licensed. The areas are joined by a door.
I.  June 21, 2006, Inspection

3. On June 21, 2006, Child Care Facility Specialist Tim Phillips made an unannounced visit to Harreld’s facility.  Phillips saw several children running across the yard and entering Harreld’s home.
4. During the visit, Phillips heard Harreld say, “I’ve been caught.  Get them out of the bedroom.”  This statement was addressed to her 14-year-old son, D.H.  
5. Phillips observed children hiding behind a bed and in a closet in Harreld’s home.  Harreld admitted to Phillips that she had asked her son, D.H., to take the children to the house 
and apologized for hiding the children.  There were 11 children in the bedroom.  The additional six children had remained in the licensed space, for a total of 17 children at Harreld’ s facility.
6. There was an 11-year-old child present and enrolled at Harreld’s facility.
7. Harreld admitted to Phillips that she had been over capacity since school got out.  She admitted that she had been caring for children older then ten years since November 2005. 
8. Harreld did not have any attendance records on file for herself or her staff.
9. Harreld’s USDA Food Program records showed that more than ten children were present at her facility on the following dates:  June 1, 2, 5, 6, 7, 8, 9, 12, 13, 14, 15, 16, 19, and 20.  Harreld acknowledged to Phillips that she would reduce the number of children to no more than ten.
II.  July 13, 2006, Inspection
10. On July 13, 2006, Phillips conducted another unannounced inspection at Harreld’s facility and found that there were 13 children present.
III.  Application Denial

11. By letter dated October 20, 2006, the Department notified Harreld, by certified mail, (1) that it proposed to deny the renewal application for her child care license and (2) of the basis for denial.
12. By letter dated November 10, 2006, Harreld requested a hearing.  The Department received her letter on November 16, 2006.
Conclusions of Law 

We have jurisdiction to hear this complaint.
  The Department has the burden of proving 
that Harreld has committed an act for which the law allows discipline.
  When deciding a motion for summary determination, the facts and the inferences from those facts are viewed in the light most favorable to the non-moving party.  The burden is on the movant to establish both the absence of a genuine issue of material fact and that it is entitled to a favorable determination as a matter of law.

Once a motion for summary determination is made and properly supported, the non-moving party may not rest on the allegations in her pleadings.  Instead, the non-moving party, by affidavit and other admissible evidence, must set forth specific facts showing that a genuine issue of material fact exists.
  Harreld’s response to the Department’s motion is not in the form of an affidavit, and none of the documents she presents raises a genuine dispute as to the evidence the Department presented and upon which we based our Findings of Fact.

Section 210.221.1 states:

The department of health shall have the following powers and duties:

(1) After inspection, to grant licenses to persons to operate child-care facilities if satisfied as to the good character and intent of the applicant and that such applicant is qualified and equipped to render care or service conducive to the welfare of children, and to renew the same when expired. . . .

(2) To inspect the conditions of the homes and other places in which the applicant operates a child-care facility, inspect their books and records, premises and children being served, examine their officers and agents, deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.  The director may also revoke or suspend a license when the licensee fails to renew or surrenders the license;

(3) To promulgate and issue rules and regulations the department deems necessary or proper in order to establish standards of service and care to be rendered by such licensees to children.  No rule or regulation promulgated by the division shall in any manner restrict or interfere with any religious instruction, philosophies or ministries provided by the facility and shall not apply to facilities operated by religious organizations which are not required to be licensed; and

(4) To determine what records shall be kept by such persons and the form thereof, and the methods to be used in keeping such records, and to require reports to be made to the department at regular intervals.
Regulation 19 CSR 30-61.045(3)(U) states:  “The number and ages of children a family day care home is authorized to have in care at any one time shall be specified on the license and shall not be exceeded except as permitted within these rules.”  Phillips’ affidavit and the food program records show that Harreld violated this rule.  She had more than ten children in care on June 1, 2, 5, 6, 7, 8, 9, 12, 13, 14, 15, 16, 19, 20, 21, and July 13, 2006.

Harreld also violated the age restrictions on her license.  She cared for an 11-year-old child in violation of the condition on her license that only allowed her to care for children up to the age of ten years.   Harreld admitted to Phillips that she had been caring for children older than ten years since November 2005.  Harreld violated 19 CSR 30-61.045(3)(U).

Regulation 19 CSR 30-61.085(1)(E) states:  “Children shall have no access to areas not approved for child care.”  Harreld violated this when she instructed her son, D.H., to take some of the children to her home, which was unlicensed space.  Phillips observed 11 children in this space.  Harreld’s statement on June 21, 2006, “I’ve been caught.  Get them out of the bedroom” shows that she knew the children were in space not approved for child care.  Harreld also apologized to Phillips for hiding the children.  Harreld did not merely allow the children into unlicensed space; she directed them to go into there.  Harreld violated 19 CSR 30-61.085(1)(E).
Regulation 19 CSR 30-61.175(1)(A)1 states:  “Child care providers shall not leave any child without competent adult supervision.” Harreld violated this rule when she left 11 children in the care of her 14-year-old son.


Regulation 19 CSR 30-61.210(7) states:  “Daily attendance records for all caregivers shall be maintained and kept on file a minimum of one (1) year.”  Harreld could not produce the records and admitted that she did not keep attendance records for herself or her staff.  She violated 19 CSR 30-61.210(7).  Cause exists to deny Harreld’s license application under 
§ 210.221.
Summary

We deny Harreld’s license application.  We grant the Department’s motion for summary determination in part.  The Department shall inform us by August 29, 2007, whether it will pursue the additional allegations in the complaint at the hearing, which is set for September 4, 2007.

SO ORDERED on August 22, 2007.



________________________________



JOHN J. KOPP



Commissioner
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