Before the

Administrative Hearing Commission

State of Missouri

DEREK HARMON,
)



)



Petitioner,
)




)


vs.

)

No. 09-0877 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

MO HEALTHNET DIVISION,
)




)



Respondent.
)

DECISION 


Derek Harmon is subject to a sanction of $5,686 in retroactive denial of payments because he failed to produce documentation to the Department of Social Services, MO HealthNet Division (“the Department”).  
Procedure


Harmon filed a complaint on June 22, 2009, challenging the Department’s decision to recoup MO HealthNet overpayments.  

This Commission convened a hearing on the complaint on September 16, 2009, before Commissioner Joseph P. Bindbeutel.  Harmon represented himself and testified by telephone.  Assistant Attorneys General J. Scott Stacey and Brett Maland represented the Department.  

The matter became ready for our decision on January 4, 2010, the last date for filing a written argument.


Commissioner Sreenivasa Rao Dandamudi, having read the full record including all the evidence, renders the decision.
 
Findings of Fact

Harmon’s Medicaid Provider Agreement

1.  Harmon is a licensed professional counselor.  


2.  On May 6, 2002, Harmon completed a “Missouri Medicaid Professional Counselor, Psychology, and/or Social Worker Provider Questionnaire” to become a Medicaid provider as a professional counselor.
  Harmon also signed the “Title XIX Participation Agreement for Professional Counselor, Psychology, and/or Social Worker Services,”
 which states: 

6.  All providers are required to maintain fiscal and medical records to fully disclose services rendered to Title XIX Medicaid recipients.  These records shall be retained for five (5) years, and shall be made available on request by an authorized representative of the Department of Social Services or the U.S. Department of Health and Human Services.  Documents retained must include all records and documents required by applicable regulation and Medicaid manual and bulletin provisions.  All services billed through the Medicaid Program are subject to post-payment review.  This may include unannounced on-site review of records.  Failure to submit or failure to retain documentation for all services billed to the Medicaid Program may result in recovery of payments for Medicaid services and may result in sanctions to the provider’s Medicaid participation[.]  

Harmon’s Work at Lakeland Hospital

3.  Harmon provided counseling services at Lakeland Hospital, a psychiatric hospital.  Harmon was an independent contractor and was not an employee of the hospital.


4.  Harmon did not keep copies of records for services performed at Lakeland; his notes were saved as part of the medical record kept at the hospital.  Other professionals who worked at the hospital followed the same practice.  


5.  Because Harmon was an independent contractor, he billed the Missouri Medicaid program for services rendered at Lakeland and received reimbursement directly from the Missouri Medicaid program.  

The Department’s Post-Payment Reviews

6.  The Department conducted a post-payment review of Harmon’s Medicaid claims for services performed at Lakeland from July 1, 2006, through June 30, 2007 (“the first post-payment review”).  On October 3, 2008, the Department issued a letter assessing Harmon $1,300 in overpayments for that period.  Harmon did not receive the letter, and the Department sent another letter assessing the same amount on October 30, 2008.  The Department assessed these overpayments because no documentation was found in the clients’ records to support the services billed for those dates of service.  Harmon paid the $1,300 to the Department.

7.  As a result of the first post-payment review, Harmon changed his practices and began keeping personal copies of notes from all sessions at Lakeland.  However, he was then suspended from working at Lakeland and no longer had access to the hospital’s charts.    

8.  The Department conducted a post-payment review of Harmon’s Medicaid claims for services performed at Lakeland from January 1 through June 30, 2008 (“the second post-payment review”).  Because the period involved in the second post-payment review was before Harmon received the Department’s letter assessing an overpayment pursuant to the first post-payment review, he had not yet changed his practices to keep a personal copy of the records from sessions with the clients.  The procedure codes that the Department reviewed include 90853 
(group therapy), 90816 (individual therapy), and 90847 (family therapy).  The Department used error codes A, B and C in its review, and described these error codes as follows:  

A.  Billed for services for which the documentation was not found in the client’s record to support the services billed for that date of service. 
*   *   * 

B.  Billed for overlapping times of service.  It appears services were being provided by you and another provider or patient in other location [sic] at the same time.   

*   *   * 

C.  It appears the incorrect procedure code was billed.  The procedure code billed does not reflect the procedure code indicated in the patient’s medical record.  It is important to bill the correct procedure code, as the reimbursement is partially based on the procedure code billed.[
]  

The Department found errors and overpayments as follows:  

Patient

Date
Procedure
Payment
Error Code
Overpayment


T.A.
2/12/08
90853
$20.00
A
$20.00


T.A.
2/13/08
90853
$20.00


T.A.
2/14/08
90853
$20.00
A
$20.00


T.A.
2/15/08
90853
$20.00


T.A.
2/18/08
90853
$20.00
A
$20.00


T.A.
2/19/08
90853
$20.00


T.A.
2/20/08
90853
$20.00


T.A.
2/21/08
90853
$20.00
A
$20.00


T.A.
2/22/08
90853
$20.00


T.A.
2/25/08
90853
$20.00


T.A.
2/29/08
90853
$20.00
A
$20.00

S.B.
5/20/08
90853
$20.00
A
$20.00


S.B.
5/21/08
90853
$20.00
A
$20.00


S.B.
5/22/08
90853
$20.00


S.B.
5/23/08
90853
$20.00
A
$20.00


S.B.
6/17/08
90853
$20.00
A
$20.00

S.B.
6/17/08
90853
$20.00
A
$20.00

J.B.
2/18/08
90853
$20.00
A
$20.00


J.B.
2/25/08
90853
$20.00
A
$20.00


J.B.
2/26/08
90853
$20.00


J.B.
2/27/08
90853
$20.00


J.B.
2/28/08
90853
$20.00
A
$20.00


J.B.
2/29/08
90853
$20.00
A
$20.00

A.B.
6/16/08
90853
$20.00


A.B.
6/17/08
90853
$20.00
A
$20.00


A.B.
6/18/08
90853
$20.00
A
$20.00


A.B.
6/19/08
90853
$20.00
A
$20.00


A.B.
6/23/08
90853
$20.00
A
$20.00


A.B.
6/24/08
90853
$20.00
A
$20.00


A.B.
6/25/08
90853
$20.00


A.B.
6/26/08
90853
$20.00
A
$20.00


A.B.
6/27/08
90853
$20.00


A.B.
6/30/08
90853
$20.00

K.B.
5/9/08
90853
$20.00
A
$20.00


K.B.
5/12/08
90853
$20.00
A
$20.00


K.B.
5/13/08
90853
$20.00


K.B.
5/14/08
90853
$20.00
A
$20.00


K.B.
5/15/08
90853
$20.00
A
$20.00

C.B.
1/31/08
90853
$20.00
A
$20.00


C.B.
2/5/08
90853
$20.00
A
$20.00


C.B.
2/6/08
90853
$20.00

S.B.
5/15/08
90816
$24.00
B
$24.00


S.B.
5/16/08
90816
$24.00
A
$24.00


S.B.
5/22/08
90816
$24.00

N.C.
3/3/08
90853
$20.00
A
$20.00


N.C.
3/13/08
90853
$20.00
A
$20.00


N.C.
3/14/08
90853
$20.00


N.C.
3/17/08
90853
$20.00
A
$20.00


N.C.
3/18/08
90853
$20.00


N.C.
3/19/08
90853
$20.00
A
$20.00


N.C.
3/20/08
90853
$20.00
A
$20.00


N.C.
3/21/08
90853
$20.00
A
$20.00


N.C.
3/24/08
90853
$20.00
A
$20.00


N.C.
3/25/08
90853
$20.00


N.C.
3/26/08
90853
$20.00
A
$20.00


N.C.
3/27/08
90853
$20.00
A
$20.00


N.C.
3/28/08
90853
$20.00
A
$20.00


N.C.
3/31/08
90853
$20.00


N.C.
4/1/08
90853
$20.00

T.C.
6/18/08
90853
$20.00
A
$20.00


T.C.
6/19/08
90853
$20.00
A
$20.00


T.C.
6/23/08
90853
$20.00


T.C.
6/24/08
90853
$20.00


T.C.
6/25/08
90853
$20.00

A.C.
6/3/08
90816
$24.00


A.C.
6/5/08
90816
$24.00


A.C.
6/6/08
90816
$24.00


A.C.
6/9/08
90816
$24.00
B
$24.00


A.C.
6/17/08
90816
$24.00


A.C.
6/19/08
90816
$24.00

S.C.
4/28/08
90853
$20.00


S.C.
4/29/08
90853
$20.00


S.C.
4/30/08
90853
$20.00
A
$20.00


S.C.
5/2/08
90853
$20.00


S.C.
5/5/08
90853
$20.00


S.C.
5/6/08
90853
$20.00
A
$20.00


S.C.
5/7/08
90853
$20.00

L.C.
4/16/08
90853
$20.00


L.C.
4/17/08
90853
$20.00
A
$20.00


L.C.
4/17/08
90853
$20.00
A
$20.00

R.C.
5/13/08
90853
$20.00
A
$20.00


R.C.
5/14/08
90853
$20.00
A
$20.00


R.C.
5/15/08
90853
$20.00
A
$20.00


R.C.
5/16/08
90853
$20.00
A
$20.00


R.C.
5/19/08
90853
$20.00
A
$20.00


R.C.
5/20/08
90853
$20.00
A
$20.00


R.C.
5/21/08
90853
$20.00
A
$20.00

E.C.
4/30/08
90853
$20.00
A
$20.00


E.C.
5/2/08
90853
$20.00
A
$20.00


E.C.
5/5/08
90853
$20.00


E.C.
5/6/08
90853
$20.00


E.C.
5/7/08
90853
$20.00

M.C.
4/24/08
90853
$20.00
A
$20.00


M.C.
4/25/08
90853
$20.00


M.C.
4/28/08
90853
$20.00


M.C.
4/29/08
90853
$20.00


M.C.
4/30/08
90853
$20.00
A
$20.00


M.C.
5/5/08
90853
$20.00
A
$20.00


M.C.
5/6/08
90853
$20.00
A
$20.00


M.C.
5/7/08
90853
$20.00

B.D.
2/25/08
90853
$20.00
A
$20.00


B.D.
2/26/08
90853
$20.00


B.D.
2/27/08
90853
$20.00


B.D.
2/28/08
90853
$20.00


B.D.
2/29/08
90853
$20.00
A
$20.00


B.D.
3/3/08
90853
$20.00


B.D.
3/5/08
90853
$20.00


B.D.
3/6/08
90853
$20.00
A
$20.00


B.D.
3/7/08
90853
$20.00
A
$20.00


B.D.
3/10/08
90853
$20.00
A
$20.00

D.D.
3/24/08
90853
$20.00
A
$20.00


D.D.
3/25/08
90853
$20.00


D.D.
3/26/08
90853
$20.00
A
$20.00


D.D.
3/27/08
90853
$20.00


D.D.
3/31/08
90853
$20.00


D.D.
4/1/08
90853
$20.00
A
$20.00


D.D.
4/2/08
90853
$20.00


D.D.
4/3/08
90853
$20.00
A
$20.00

K.D.
6/6/08
90853
$20.00
A
$20.00


K.D.
6/9/08
90853
$20.00


K.D.
6/12/08
90853
$20.00


K.D.
6/13/08
90853
$20.00


K.D.
6/16/08
90853
$20.00

M.D.
5/9/08
90853
$20.00


M.D.
5/12/08
90853
$20.00
A
$20.00


M.D.
5/13/08
90853
$20.00


M.D.
5/14/08
90853
$20.00
A
$20.00


M.D.
5/15/08
90853
$20.00


M.D.
5/16/08
90853
$20.00
A
$20.00


M.D.
5/19/08
90853
$20.00


M.D.
5/20/08
90853
$20.00
A
$20.00


M.D.
5/21/08
90853
$20.00
A
$20.00


M.D.
5/22/08
90853
$20.00
A
$20.00


M.D.
5/23/08
90853
$20.00
A
$20.00


M.D.
5/26/08
90853
$20.00
A
$20.00


M.D.
5/27/08
90853
$20.00
A
$20.00

M.D.
3/24/08
90853
$20.00
A
$20.00

S.D.
3/27/08
90853
$20.00
A
$20.00


S.D.
3/28/08
90853
$20.00
A
$20.00


S.D.
3/31/08
90853
$20.00
A
$20.00


S.D.
4/1/08
90853
$20.00


S.D.
4/2/08
90853
$20.00
A
$20.00


S.D.
4/3/08
90853
$20.00
A
$20.00


S.D.
4/4/08
90853
$20.00


S.D.
4/7/08
90853
$20.00


S.D.
4/8/08
90853
$20.00


S.D.
4/9/08
90853
$20.00
A
$20.00


S.D.
4/10/08
90853
$20.00


S.D.
4/11/08
90853
$20.00

J.E.
3/3/08
90853
$20.00
A
$20.00

A.G.
6/16/08
90853
$20.00
A
$20.00

G.G.
2/12/08
90853
$20.00
A
$20.00


G.G.
2/13/08
90853
$20.00


G.G.
2/14/08
90853
$20.00
A
$20.00


G.G.
2/15/08
90853
$20.00
A
$20.00


G.G.
2/18/08
90853
$20.00
A
$20.00


G.G.
2/19/08
90853
$20.00


G.G.
2/20/08
90853
$20.00


G.G.
2/21/08
90853
$20.00
A
$20.00


G.G.
2/22/08
90853
$20.00
A
$20.00


G.G.
6/17/08
90853
$20.00


G.G.
6/18/08
90853
$20.00


G.G.
6/19/08
90853
$20.00
A
$20.00


G.G.
6/23/08
90853
$20.00


G.G.
6/24/08
90853
$20.00
A
$20.00


G.G.
6/27/08
90853
$20.00
A
$20.00

B.G.
4/23/08
90853
$20.00
A
$20.00


B.G.
4/24/08
90853
$20.00
A
$20.00


B.G.
4/25/08
90853
$20.00
A
$20.00


B.G.
4/28/08
90853
$20.00


B.G.
4/29/08
90853
$20.00


B.G.
4/30/08
90853
$20.00
A
$20.00


B.G.
5/2/08
90853
$20.00


B.G.
5/5/08
90853
$20.00


B.G.
5/6/08
90853
$20.00

W.H.
4/28/08
90853
$20.00
A
$20.00

A.H.
3/10/08
90853
$20.00


A.H.
3/13/08
90853
$20.00
A
$20.00


A.H.
3/14/08
90853
$20.00
A
$20.00


A.H.
3/17/08
90853
$20.00
A
$20.00


A.H.
3/18/08
90853
$20.00


A.H.
3/19/08
90853
$20.00
A
$20.00

A.H.
3/20/08
90853
$20.00


A.H.
3/21/08
90853
$20.00

V.H.
3/17/08
90853
$20.00
A
$20.00


V.H.
3/18/08
90853
$20.00
A
$20.00


V.H.
3/19/08
90853
$20.00
A
$20.00


V.H.
3/20/08
90853
$20.00


V.H.
3/24/08
90853
$20.00


V.H.
3/26/08
90853
$20.00
A
$20.00


V.H.
3/27/08
90853
$20.00
A
$20.00


V.H.
3/31/08
90853
$20.00


V.H.
4/1/08
90853
$20.00


V.H.
4/2/08
90853
$20.00


V.H.
4/3/08
90853
$20.00
A
$20.00


V.H.
4/4/08
90853
$20.00


V.H.
4/7/08
90853
$20.00


V.H.
4/8/08
90853
$20.00

J.H.
5/28/08
90816
$24.00
C
$0.00


J.H.
5/30/08
90816
$24.00
C
$0.00


J.H.
6/3/08
90816
$24.00
C
$0.00


J.H.
6/4/08
90816
$24.00

R.H.
1/21/08
90853
$20.00
A
$20.00

N.H.
3/27/08
90853
$20.00
A
$20.00

N.H.
3/28/08
90853
$20.00
A
$20.00

N.H.
3/31/08
90853
$20.00


N.H.
4/1/08
90853
$20.00


N.H.
4/2/08
90853
$20.00
A
$20.00

N.H.
4/3/08
90853
$20.00
A
$20.00

N.H.
4/4/08
90853
$20.00


B.I.
5/9/08
90853
$20.00
A
$20.00

B.I.
5/12/08
90853
$20.00
A
$20.00

B.I.
5/13/08
90853
$20.00


B.I.
5/14/08
90853
$20.00
A
$20.00

B.I.
5/16/08
90853
$20.00
A
$20.00

B.I.
5/19/08
90853
$20.00


B.I.
5/20/08
90853
$20.00
A
$20.00

B.I.
5/21/08
90853
$20.00
A
$20.00

B.I.
5/22/08
90853
$20.00


B.I.
5/23/08
90853
$20.00
A
$20.00

B.I.
5/26/08
90853
$20.00
A
$20.00

B.I.
5/27/08
90853
$20.00
A
$20.00

K.J.
6/23/08
90853
$20.00


K.J.
6/24/08
90853
$20.00


K.J.
6/25/08
90853
$20.00


K.J.
6/26/08
90853
$20.00


K.J.
6/27/08
90853
$20.00


K.J.
6/30/08
90853
$20.00


K.L.
4/22/08
90853
$20.00
A
$20.00

K.L.
4/24/08
90853
$20.00
A
$20.00

K.L.
4/25/08
90853
$20.00
A
$20.00

K.L.
4/28/08
90853
$20.00


K.L.
4/29/08
90853
$20.00


K.L.
4/30/08
90853
$20.00
A
$20.00

K.L.
5/2/08
90853
$20.00
A
$20.00

K.L.
5/5/08
90853
$20.00


K.L.
5/6/08
90853
$20.00


D.L.
2/13/08
90853
$20.00
A
$20.00

D.L.
2/14/08
90853
$20.00
A
$20.00

D.L.
2/15/08
90853
$20.00
A
$20.00

D.L.
2/18/08
90853
$20.00
A
$20.00

D.L.
2/20/08
90853
$20.00
A
$20.00

D.L.
2/21/08
90853
$20.00


D.L.
2/22/08
90853
$20.00


D.L.
2/25/08
90853
$20.00
A
$20.00

D.L.
3/13/08
90853
$20.00
A
$20.00

D.L.
3/14/08
90853
$20.00


D.L.
3/17/08
90853
$20.00
A
$20.00

D.L.
4/9/08
90816
$24.00
A
$24.00

D.L.
4/9/08
90853
$20.00
A
$20.00

D.L.
4/10/08
90853
$20.00


D.L.
4/11/08
90853
$20.00
A
$20.00

D.L.
4/14/08
90853
$20.00
A
$20.00

D.L.
4/16/08
90853
$20.00
A
$20.00

D.L.
4/17/08
90853
$20.00
A
$20.00

D.L.
4/21/08
90853
$20.00
A
$20.00

D.L.
4/22/08
90853
$20.00
A
$20.00

D.L.
4/23/08
90853
$20.00


D.L.
4/25/08
90853
$20.00
B
$20.00

D.L.
4/28/08
90853
$20.00


D.L.
4/30/08
90853
$20.00
A
$20.00

D.L.
5/2/08
90853
$20.00
A
$20.00

MM.
3/18/08
90853
$20.00
A
$20.00

MM.
3/19/08
90853
$20.00
A
$20.00

TM.
1/8/08
90853
$20.00


TM.
1/9/08
90853
$20.00
A
$20.00

TM.
1/10/08
90853
$20.00
A
$20.00

KM.
4/16/08
90853
$20.00


KM.
4/17/08
90853
$20.00
A
$20.00

KM.
4/18/08
90853
$20.00
A
$20.00

KM.
4/21/08
90853
$20.00
A
$20.00

KM.
4/22/08
90853
$20.00
A
$20.00

KM.
4/23/08
90853
$20.00


KM.
4/24/08
90853
$20.00
A
$20.00

KM.
4/25/08
90853
$20.00
B
$20.00

KM.
4/28/08
90853
$20.00


KM.
4/29/08
90853
$20.00


KM.
4/30/08
90853
$20.00
A
$20.00

KM.
5/2/08
90853
$20.00
A
$20.00

KM.
5/9/08
90853
$20.00


KM.
5/12/08
90853
$20.00
A
$20.00

KM.
5/13/08
90853
$20.00


KM.
5/14/08
90853
$20.00
A
$20.00

KM.
5/15/08
90853
$20.00


KM.
5/16/08
90853
$20.00


KM.
5/19/08
90853
$20.00
A
$20.00

KM.
5/20/08
90853
$20.00
A
$20.00

KM.
5/21/08
90853
$20.00
A
$20.00

KM.
5/22/08
90853
$20.00
A
$20.00

KM.
5/23/08
90853
$20.00
A
$20.00

JM.
2/12/08
90853
$20.00
A
$20.00

JM.
2/13/08
90853
$20.00
A
$20.00

JM.
6/23/08
90853
$20.00


JM.
6/24/08
90853
$20.00
A
$20.00

JM.
6/25/08
90853
$20.00


JM.
6/26/08
90853
$20.00
A
$20.00

JM.
6/27/08
90853
$20.00
A
$20.00

JM.
6/30/08
90853
$20.00


CM.
4/24/08
90853
$20.00
A
$20.00

CM.
4/25/08
90853
$20.00
A
$20.00

CM.
4/28/08
90853
$20.00


CM.
4/29/08
90853
$20.00


CM.
4/30/08
90853
$20.00
A
$20.00

CM.
5/2/08
90853
$20.00
A
$20.00

KM.
5/26/08
90853
$20.00
A
$20.00

KM.
5/27/08
90853
$20.00
A
$20.00

KM.
5/28/08
90853
$20.00


TM.
3/13/08
90853
$20.00
A
$20.00

TM.
3/14/08
90853
$20.00


TM.
3/17/08
90853
$20.00
A
$20.00

TM.
3/18/08
90853
$20.00


TM.
3/19/08
90853
$20.00
A
$20.00

TM.
3/20/08
90853
$20.00
A
$20.00

TM.
3/21/08
90853
$20.00


R.N.
5/28/08
90853
$20.00


R.N.
5/29/08
90853
$20.00
A
$20.00

R.N.
5/30/08
90853
$20.00


R.N.
6/2/08
90853
$20.00
A
$20.00

R.N.
6/3/08
90853
$20.00
A
$20.00

R.N.
6/4/08
90853
$20.00


R.N.
6/5/08
90853
$20.00
A
$20.00

R.N.
6/23/08
90853
$20.00
A
$20.00

R.N.
6/24/08
90853
$20.00


J.N.
6/9/08
90853
$20.00
A
$20.00

J.N.
6/12/08
90853
$20.00
A
$20.00

J.N.
6/13/08
90853
$20.00
A
$20.00

J.N.
6/16/08
90853
$20.00


J.N.
6/19/08
90853
$20.00
A
$20.00

J.N.
6/23/08
90853
$20.00


J.N.
6/24/08
90853
$20.00
A
$20.00

R.O.
4/3/08
90816
$24.00


R.O.
4/9/08
90816
$24.00
A
$24.00


R.O.
4/11/08
90816
$24.00
A
$24.00


R.O.
4/14/08
90818
$48.00


R.O.
4/16/08
90816
$24.00


R.O.
4/17/08
90816
$24.00
B
$24.00


L.O.
4/16/08
90853
$20.00
A
$20.00

L.O.
4/17/08
90853
$20.00


L.O.
4/18/08
90853
$20.00
A
$20.00

L.O.
4/22/08
90853
$20.00


L.O.
4/23/08
90853
$20.00


L.O.
4/24/08
90853
$20.00
A
$20.00

L.O.
4/25/08
90853
$20.00
A
$20.00

S.P.
1/2/08
90853
$20.00


S.P.
1/3/08
90853
$20.00


S.P.
1/4/08
90853
$20.00
A
$20.00


S.P.
1/7/08
90853
$20.00
A
$20.00


S.P.
1/8/08
90853
$20.00


S.P.
1/9/08
90853
$20.00


S.P.
1/10/08
90853
$20.00
A
$20.00


S.P.
1/11/08
90853
$20.00


H.R.
3/3/08
90853
$20.00
A
$20.00


H.R.
3/7/08
90853
$10.00
A
$10.00


H.R.
3/10/08
90853
$20.00
A
$20.00


H.R.
3/13/08
90853
$20.00
A
$20.00


H.R.
3/14/08
90853
$20.00


M.R.
1/14/08
90853
$20.00
A
$20.00


M.R.
1/15/08
90853
$20.00


M.R.
1/16/08
90853
$20.00


M.R.
1/17/08
90853
$20.00


M.R.
1/18/08
90853
$20.00


K.R.
4/7/08
90853
$20.00


K.R.
4/8/08
90853
$20.00


K.R.
4/9/08
90853
$20.00
A
$20.00


K.R.
4/10/08
90853
$20.00


K.R.
4/14/08
90853
$20.00
A
$20.00


K.R.
4/16/08
90853
$20.00


K.R.
4/17/08
90853
$20.00
A
$20.00


K.R.
4/18/08
90853
$20.00
A
$20.00


A.R.
6/3/08
90853
$20.00
A
$20.00


A.R.
6/4/08
90853
$20.00
A
$20.00


A.R.
6/5/08
90853
$20.00
A
$20.00


M.R.
4/8/08
90816
$24.00
A
$20.00


M.R.
4/10/08
90853
$20.00
A
$20.00


M.R.
4/11/08
90853
$20.00
A
$20.00


M.R.
4/14/08
90853
$20.00
A
$20.00


M.R.
4/16/08
90853
$20.00
A
$20.00


M.R.
4/17/08
90853
$20.00
A
$20.00


M.R.
4/18/08
90853
$20.00
A
$20.00


M.R.
4/21/08
90853
$20.00
A
$20.00


L.S.
3/3/08
90853
$20.00
A
$20.00


L.S.
3/5/08
90853
$20.00


L.S.
3/6/08
90853
$20.00


L.S.
3/7/08
90853
$20.00
A
$20.00


C.S.
2/29/08
90853
$20.00
A
$20.00


C.S.
3/3/08
90853
$20.00


C.S.
3/5/08
90853
$20.00


C.S.
3/6/08
90853
$20.00


C.S.
3/7/08
90853
$20.00
A
$20.00


C.S.
3/10/08
90853
$20.00


K.T.
1/14/08
90853
$20.00
A
$20.00


K.T.
1/21/08
90853
$20.00
A
$20.00


K.T.
3/25/08
90853
$20.00


K.T.
3/26/08
90853
$20.00
A
$20.00


K.T.
3/27/08
90853
$20.00


K.T.
3/28/08
90853
$20.00
A
$20.00


K.T.
3/31/08
90853
$20.00


K.T.
4/1/08
90853
$20.00
A
$20.00


K.T.
4/2/08
90853
$20.00
A
$20.00


K.T.
4/3/08
90853
$20.00
A
$20.00


K.T.
4/4/08
90853
$20.00
A
$20.00


J.T.
5/26/08
90853
$20.00
A
$20.00


J.T.
5/27/08
90853
$20.00
A
$20.00


J.T.
5/28/08
90853
$20.00
A
$20.00


J.T.
5/29/08
90853
$20.00
A
$20.00


J.T.
5/30/08
90853
$20.00


J.T.
6/2/08
90853
$20.00
A
$20.00


J.T.
6/3/08
90853
$20.00


J.T.
6/4/08
90853
$20.00


J.T.
6/5/08
90853
$20.00
A
$20.00


J.T.
4/22/08
90853
$20.00
A
$20.00


J.T.
4/23/08
90853
$20.00


J.T.
4/24/08
90853
$20.00
A
$20.00


J.T.
4/25/08
90853
$20.00
A
$20.00


J.T.
4/28/08
90853
$20.00


J.T.
4/29/08
90853
$20.00


D.V.
4/25/08
90853
$20.00
A
$20.00


D.V.
4/28/08
90853
$20.00


D.V.
4/29/08
90853
$20.00


D.V.
4/30/08
90853
$20.00
A
$20.00


D.V.
5/2/08
90853
$20.00
A
$20.00


D.V.
5/5/08
90853
$20.00


D.V.
5/6/08
90853
$20.00
A
$20.00


D.V.
5/7/08
90853
$20.00


D.V.
5/9/08
90853
$20.00


D.V.
5/12/08
90853
$20.00
A
$20.00


D.V.
5/13/08
90853
$20.00


D.V.
5/14/08
90853
$20.00
A
$20.00


D.V.
5/15/08
90853
$20.00
A
$20.00


D.V.
5/16/08
90853
$20.00


D.V.
5/19/08
90853
$20.00
A
$20.00


D.V.
5/20/08
90853
$20.00
A
$20.00


A.V.
5/9/08
90853
$20.00
A
$20.00


A.V.
5/12/08
90853
$20.00
A
$20.00


A.V.
5/13/08
90853
$20.00


A.V.
5/14/08
90853
$20.00
A
$20.00


A.V.
5/15/08
90853
$20.00
A
$20.00


A.V.
5/16/08
90853
$20.00
A
$20.00


A.V.
5/19/08
90853
$20.00


A.V.
5/20/08
90853
$20.00
A
$20.00


A.V.
5/21/08
90853
$20.00
A
$20.00


A.V.
5/22/08
90853
$20.00
A
$20.00


A.V.
5/23/08
90853
$20.00
A
$20.00


A.V.
5/26/08
90853
$20.00
A
$20.00


A.V.
5/27/08
90853
$20.00
A
$20.00


A.V.
5/28/08
90853
$20.00


A.V.
5/29/08
90853
$20.00


A.V.
5/30/08
90853
$20.00


A.V.
6/26/08
90853
$20.00
A
$20.00


A.V.
6/27/08
90853
$20.00


A.V.
6/30/08
90853
$20.00


T.V.
4/4/08
90853
$20.00
A
$20.00


T.V.
4/7/08
90853
$20.00


T.V.
4/8/08
90853
$20.00


T.V.
4/9/08
90853
$20.00
A
$20.00


T.V.
4/10/08
90853
$20.00
A
$20.00


T.V.
4/11/08
90853
$20.00
A
$20.00


T.V.
4/14/08
90853
$20.00
A
$20.00


T.V.
4/16/08
90853
$20.00
A
$20.00


T.V.
4/17/08
90853
$20.00
A
$20.00


T.V.
4/18/08
90853
$20.00
A
$20.00


T.V.
4/22/08
90853
$20.00
A
$20.00


T.V.
4/23/08
90853
$20.00
A
$20.00


A.W.
4/4/08
90853
$20.00


A.W.
4/7/08
90853
$20.00


A.W.
4/8/08
90853
$20.00
A
$20.00


A.W.
4/9/08
90853
$20.00


A.W.
4/10/08
90853
$20.00
A
$20.00


A.W.
4/11/08
90853
$20.00
A
$20.00


A.W.
4/14/08
90853
$20.00
A
$20.00


A.W.
4/16/08
90853
$20.00


A.W.
4/17/08
90853
$20.00


A.W.
4/18/08
90853
$20.00
A
$20.00


S.W.
3/17/08
90853
$20.00
A
$20.00


S.W.
3/18/08
90853
$20.00


S.W.
3/19/08
90853
$20.00
A
$20.00


S.W.
3/20/08
90853
$20.00


S.W.
3/24/08
90853
$20.00


S.W.
3/25/08
90853
$20.00
A
$20.00


J.W.
4/10/08
90853
$20.00


J.W.
4/11/08
90853
$20.00
A
$20.00


J.W.
4/14/08
90853
$20.00
A
$20.00


S.W.
5/15/08
90853
$20.00
A
$20.00


A.Y.
3/10/08
90853
$20.00
A
$20.00


A.Y.
3/13/08
90853
$20.00
A
$20.00


A.Y.
3/14/08
90853
$20.00
A
$20.00


A.Y.
3/17/08
90853
$20.00
A
$20.00


A.Y.
3/18/08
90853
$20.00
A
$20.00


A.Y.
3/19/08
90853
$20.00
A
$20.00


A.Y.
3/20/08
90853
$20.00
A
$20.00


A.Y.
3/21/08
90853
$20.00

_______


TOTAL NET PAY
$9,928.00

TOTAL OVERPAYMENT
$5,798.00

9.  The items coded as error code A totaled $5,686.  


10.  The alleged errors from overlapping times of services (error code B) occurred because psych techs made errors in charting where the children were.  This resulted in billing problems for therapists at Lakeland.  Harmon did not read charts of other care providers.  The items coded as error code B totaled $112.  


11.  The items coded as error code C did not result in an overpayment.  

12.  The overpayments found in the second post-payment review involve 65 patients and 289 claims.  The claims reviewed in the second post-payment review involve 66 patients and 492   claims.   


13.  As a result of the second post-payment review, Harmon took another job and is no longer practicing as a professional counselor or billing MO HealthNet for counseling services.    
Conclusions of Law


We have jurisdiction to hear Harmon’s appeal.
  Harmon has the burden of proof.
  The Department’s answer provides notice of the basis for the Department’s imposition of sanctions.
  We have the discretion to take any action that the Department could have taken, but we need not exercise our discretion in the same way as the Department did.
   
I.  Causes for Sanctions


The Department’s answer asserts that sanctions may be imposed under its Regulation 
13 CSR 70-3.030(3)(A), which sets forth numerous grounds for sanctions.  
A.  False Information

The Department asserts that there is cause for sanctions under Regulation 13 CSR 70-3.030(3):
 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

2.  Submitting, or causing to be submitted, false information for the purpose of obtaining greater compensation than that to which the provider is entitled under applicable MO HealthNet program policies or rules, including, but not limited to, the billing or coding of services which results in payments in excess of the fee schedule for the service actually provided or billing or coding of services which results in payments in excess of the provider’s charges to 
the general public for the same services or billing for higher level of service or increased number of units from those actually ordered or performed or both, or altering or falsifying medical records to obtain or verify a greater payment than authorized by a fee schedule or reimbursement plan; 

3.  Submitting, or causing to be submitted, false information for the purpose of meeting prior authorization requirements or for the purpose of obtaining payments in order to avoid the effect of those changes[.]


The Department relies on its Regulation 13 CSR 70-98.015(6), which provides that “[n]o service has been performed if documentation requirements are not met.”  The Department argues that Harmon did not provide documentation upon request.  However, the Department makes no argument that Harmon did not actually perform the services for which he billed, and there is no evidence to that effect.  The term “purpose” is synonymous with intent.
  We may infer intent from the circumstances of the case.
  We find no direct evidence, or evidence from which we may make an inference, that Harmon submitted false information for the purpose of obtaining greater compensation than that to which he was entitled, for the purpose of meeting prior authorization requirements or for the purpose of obtaining payments in order to avoid the effect of those changes.  A failure to provide documentation does not equate with a purposeful intent to provide false information.  

The Department also asserts that Harmon submitted bills for overlapping times of service.  Harmon testified that the errors from overlapping times of services occurred because psych techs made errors in charting where the children were, and this resulted in billing problems for therapists at Lakeland.  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  Harmon 
testified by telephone; thus, this Commission did not have the opportunity to observe his demeanor, and this case has been reassigned to a commissioner other than the commissioner who conducted the hearing.  In reviewing the transcript of Harmon’s testimony, we find him to be a credible witness.  Harmon did not submit false information for the purpose of obtaining greater compensation than that to which he was entitled, for the purpose of meeting prior authorization requirements, or for the purpose of obtaining payments in order to avoid the effect of those changes.  We find no basis for a sanction under Regulation 13 CSR 70-3.030(3)(A)2 and 3.  

B.  Failing to Make Documentation Available

The Department also argues that Harmon is subject to a sanction under 13 CSR 70-3.030(3)(A)4: 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

4.  Failing to make available, and disclosing to the MO HealthNet agency or its authorized agents, all records relating to services provided to MO HealthNet participants or records relating to MO HealthNet payments, whether or not the records are commingled with non-Title XIX (Medicaid) records.  All records must be kept a minimum of five (5) years from the date of service unless a more specific provider regulation applies.  The minimum five (5)-year retention of records requirement continues to apply in the event of a change in ownership or discontinuing enrollment in MO HealthNet.  Services billed to the MO HealthNet agency that are not adequately documented in the patient’s medical records or for which there is no record that services were performed shall be considered a violation of this section.  Copies of records must be provided upon request of the MO HealthNet agency or its authorized agents, regardless of the media in which they are kept.  Failure to make these records available on a timely basis at the same site at which the services were rendered or at the provider’s address of record with the MO HealthNet agency, or failure to provide copies as requested, or failure to keep and make available adequate records which adequately document the services and 
payments shall constitute a violation of this section and shall be a reason for sanction. . . .
Prior to 2007, the regulation did not state that records could be made available “at the provider’s address of record with the MO HealthNet agency;” the prior version referred only to failure to make the records available “at the same site at which the services were rendered[.]”
  


Regulation 13 CSR 70-3.030(2)(A) defines “adequate documentation”:

“Adequate documentation” means documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.  “Adequate medical records” are records which are of the type and in a form from which symptoms, conditions, diagnosis, treatments, prognosis, and the identity of the patient to which these things relate can be readily discerned and verified with reasonable certainty.  All documentation must be made available at the same site at which the service was rendered. . . .
The Department did not change the definition of “adequate documentation” when it changed paragraph (3).  The definition still states that documentation must be made available at the same site at which the service was rendered.  Regulation 13 CSR 70-3.030(3)(A)4 has been amended to refer to failure to make records available at the same site at which the services were rendered or at the provider’s address of record with the Department.  We follow the rule of construction that by changing the language of paragraph (3)(A)4, the Department must be presumed to have intended to change the meaning of the regulation.
  Therefore, a provider may make records available at the site where the services were rendered or at the provider’s address of record with the Department.  

Harmon argues that he was not aware that he should keep personal copies of records apart from the hospital’s copies, and that he began to do so after the first post-payment review.  He argues that he does not have access to the hospital’s records because he no longer works as a 
contractor there.  However, Harmon failed to make records available at the site where services were rendered or at his address of record with the Department.  Regulation 13 CSR 70-3.030(3)(A)4 allows the imposition of sanctions for this conduct.    


The Department also cites Regulation 13 CSR 70-98.015, which provides:

(3) Provider Participation.  To be eligible for participation in the MO HealthNet psychiatric/psychology/counseling/clinical social work program, a provider must meet the licensing criteria specified for his or her profession and be an enrolled MO HealthNet provider.  

(A) The enrolled MO HealthNet provider shall comply with the following requirements:
1.  Keep any records necessary to disclose the extent of services the provider furnishes to participants; 
2.  On request furnish to the MO HealthNet agency or State Medicaid Fraud Control Unit any information regarding payments claimed by the provider for furnishing services under the plan;

*   *   *
(4) Documentation Requirements for Psychiatric/Psychology/
Counseling/Clinical Social Work Services.  Documentation must be in narrative form, fully describing each session billed.  A check-off list or pre-established form will not be accepted as sole documentation.  Progress notes shall be written and maintained in the patient’s medical record for each date of service for which a claim is filed.  Progress notes for psychiatric/psychology/ counseling/clinical social work services shall specify: 

(A) First and last name of participant: 

1.  When family therapy is furnished, each member of the family included in the session must be identified.  Description of immediate issue addressed in therapy, identification of underlying roles, conflicts or patterns, and description of therapist intervention; 
2.  When group therapy is furnished each service shall include the number of group members present, description of immediate issue addressed in therapy, identification of underlying roles, conflicts or patterns, and description of therapist intervention and progress towards goals;

(B) The specific service rendered; 

(C) Name of person who provided service; 

(D) The date (month/day/year) and actual begin and end time (e.g., 4:00-4:30 p.m.) for face-to-face services; 

(E) The setting in which the service was rendered; 

(F) Patient’s report of recent symptoms and behaviors related to their diagnosis and treatment plan goals;

(G) Therapist interventions for that visit and patient’s response;

(H) The pertinence of the service to the treatment plan; and

(I) The patient’s progress toward one (1) or more goals stated in the treatment plan.  

(5)  A plan of treatment is a required document in the overall record of the patient.  

*   *   * 

(6) For all medically necessary covered services, a writing of all stipulated documentation elements referenced in this rule are an essential and integral part of the service itself.  No service has been performed if documentation requirements are not met.  

*   *   * 

(8) Records Retention.  MO HealthNet providers must retain for six (6) years from the date of service fiscal and medical records that coincide with and fully document services billed to the MO HealthNet Program, and must furnish or make the records available for inspection or audit by the Department of Social Services or its representative upon request.  Failure to furnish, reveal, and retain adequate documentation for services billed to the MO HealthNet Program may result in recovery of the payments for those services not adequately documented and may result in 
sanctions to the provider’s participation in the MO HealthNet Program. . . . 

(9) The requirement to document services and to release records to representatives of the Department of Social Services or the U.S. Department of Health and Human Services is also found in 13 CSR 70-3.020 and 13 CSR 70-3.030.  


This regulation duplicates the duty imposed by Regulation 13 CSR 70-3.030(3)(A)4 to make records available to the Department, although it is inconsistent in requiring retention of records for six years rather than five, and recognizes that sanctions may result from the provider’s failure to make records available to the Department.  However, Regulation 13 CSR 70-98.015 does not provide an independent basis for the imposition of sanctions.  We have already concluded that sanctions may be imposed under Regulation 13 CSR 70-3.030(3)(A)4.  
C.  Improper or Abusive Conduct

The Department also argues that Harmon is subject to a sanction under Regulation

13 CSR 70-3.030(3)(A)6: 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

6.  Engaging in conduct or performing an act deemed improper or abusive of the MO HealthNet program or continuing the conduct following notification that the conduct should cease.  This will include inappropriate or improper actions relating to the management of participants’ personal funds or other funds[.]

We find the plain and ordinary meaning of terms in the dictionary,
 which defines “improper” as:
 

not proper:  as  a : not in accord with fact, truth, or right procedure : INCORRECT <~ inference> . . .  c : not suited to the circumstances, design, or end <~ medicine>  d : not in accord with propriety, modesty, good manners, or good taste
and “abusive” as:
 

characterized by wrong or improper use or action; esp : CORRUPT <~ financial practices>[.]

Harmon failed to make records available at the site where services were rendered or at his address of record with the Department.  This conduct was not in accord with the right procedure and was thus improper.  Abusive conduct is defined to include improper conduct.  This is a basis for a sanction under Regulation 13 CSR 70-3.030(3)(A)6.  
D.  Breaching the Terms of the Medicaid Provider Agreement

    The Department also argues that Harmon is subject to a sanction under 13 CSR 70-3.030(3)(A)7: 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

7.  Breaching the terms of the MO HealthNet provider agreement of any current written and published policies and procedures of the MO HealthNet program (Such policies and procedures are contained in provider manuals or bulletins which are incorporated by reference and made a part of this rule as published by the Department of Social Services, MO HealthNet Division, 615 Howerton Court, Jefferson City, MO  65109, at its website www.dss.mo.gov/mhd, September 15, 2009.  This rule does not incorporate any subsequent amendments or additions.) or failing to comply with the terms of the provider certification on the MO HealthNet claim form[.]

Harmon signed a provider agreement that required him to “maintain fiscal and medical records to fully disclose services rendered to Title XIX Medicaid recipients” and to retain these records for five years.  Harmon argues that all medical records were completed and left at Lakeland, and that he was unaware of any duty to retain personal copies of records until the Department conducted the first post-payment review.  However, the provider agreement that Harmon signed imposes a duty on the provider to retain copies of records.  We find a basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)7 because Harmon did not retain copies of records and thus failed to fulfill the duties imposed by the Medicaid provider agreement.  

E.  Failure to Take Measures to Review Claims

The Department also seeks a sanction under 13 CSR 70-3.030(3)(A)31: 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

31.  Failing to take reasonable measures to review claims for payment for accuracy, duplication, or other errors caused or committed by employees when the failure allows material errors in billing to occur.  This includes failure to review remittance advice statements provided which results in payments which do not correspond with the actual services rendered[.]

The Department assessed a portion of the overpayment under error code B for duplication of billing.  Harmon explained that the psych techs made errors in charting where the children were and that this resulted in billing problems for therapists at Lakeland.  As previously stated, we find Harmon to be a credible witness.  His explanation is sufficient to meet his burden of proof as to the problem of duplication.  Harmon did not read charts of other care providers, and the Department has shown no reason why he should have read them.  We conclude that Harmon did not fail to take reasonable measures to review the claims for duplication.  

The Department also assessed overpayments under error code A for billing for services for which documentation was not found in the client’s record to support the services billed for that date of service.  We have found no evidence of purposeful submission of false claims.  However, the Department’s Regulation 13 CSR 70-98.015(6) provides that “[n]o service has been performed if documentation requirements are not met.”  Harmon billed for services for which he was unable to produce documentation.  The claims are not accurate if no service was performed.  We find a basis for sanction under Regulation 13 CSR 70-3.030(3)(A)31 for failing to take reasonable measures to review claims for payment for accuracy, which resulted in payments that did not correspond with the actual services rendered. 

F.  Billing for the Same Service as Another Provider

The Department also seeks a sanction under Regulation 13 CSR 70-3.030(3)(A)42: 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

42.  Billing for the same service as another provider when the service is performed or attended by more than one (1) enrolled provider.  MO HealthNet will reimburse only one (1) provider for the exact same service[.]

In the Department’s decision pursuant to the second post-payment review, the Department assessed error code B on grounds that Harmon allegedly:

Billed for overlapping times of service.  It appears services were being provided by you and another provider or patient in other location at the same time.  


This is unclear as to whether the Department is asserting that Harmon was billing for services provided to two patients at the same time or services provided by himself and another provider at the same time.  If the Department is claiming that Harmon billed for services 
provided by himself and another provider at the same time, the Department has not shown that the service was performed or attended by more than one enrolled provider – the Department has shown nothing about any other enrolled provider.  Harmon explained that the psych techs made errors in charting where the children were and that this resulted in billing problems for therapists at Lakeland.  As previously stated, we have found his testimony credible.  We find no basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)42.  
G.  Regulation 13 CSR 70-3.030(6)


The Department’s answer also cites Regulation 13 CSR 70-3.030(6).  Regulation 13 CSR 70-3.030(6) sets forth the procedures for the Department to collect overpayments and does not provide an independent basis for sanctions.  
H.  Regulation 13 CSR 70-3.020(9)

The Department also cites Regulation 13 CSR 70-3.020(9), which provides: 

The provider is responsible for all services provided and all claims filed using her/his Medicaid provider number regardless to whom the reimbursement is paid and regardless of whom in her/his employ or services produced or submitted the Medicaid claim or both.  The provider is responsible for submitting proper diagnosis codes, procedure codes, and billing codes.  When the length of time actually spent providing a service (begin and end time) is required to be documented, the provider is responsible for documenting such length and time by documenting the starting clock time and the end clock time[.]  

However, the Department cites no authority that makes a violation of this regulation a basis for sanctions under Regulation 13 CSR 70-3.030.  
I.  Summary of Causes for Sanctions


1.  We may impose sanctions under Regulation 13 CSR 70-3.030(3)(A)4 because Harmon failed to make records available to the Department.


2.  We may impose sanctions under Regulation 13 CSR 70-3.030(3)(A)6 for improper and abusive conduct. 


3.  We may impose sanctions under Regulation 13 CSR 70-3.030(3)(A)7 because Harmon breached the terms of his Medicaid provider agreement. 


4.  We may impose sanctions under Regulation 13 CSR 70-3.030(3)(A)31 for failing to take reasonable measures to review claims for accuracy.
II.  Sanctions

The Department argues that the imposition of sanctions:

is required under 42 U.S.C. 1396a, and the regulations promulgated thereunder, and the federally-approved Missouri Medicaid State Plan as the Division is required to adhere to the provisions of the Plan and must take appropriate steps to assure appropriate and sufficient care for Medicaid recipients, and appropriate reimbursement to providers. 

42 U.S.C. 1396a sets forth the federal requirements for state Medicaid plans.  It does not mandate sanctions in a case such as this.  Under the Department’s Regulation 13 CSR 70-3.030(5), the imposition of a sanction is discretionary: 

Imposition of a Sanction. 


(A) The decision as to the sanction to be imposed shall be at the discretion of the MO HealthNet agency. . . .

The filing of the appeal vests the Department’s discretion in this Commission, but we are not required to exercise it in the same way the Department did.
  

Regulation 13 CSR 70-3.030(4) provides: 

Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (3) of this rule:

*   *   *

(B) Termination from participation in the MO HealthNet program for a period of not less than sixty (60) days nor more than ten (10) years;

(C) Suspension of participation in the MO HealthNet program for a specified period of time; 

(D) Suspension or withholding of payments to a provider;

(E) Referral to peer review committees including PSROs or utilization review committees; 

(F) Recoupment from future provider payments;

(G) Transfer to a closed-end provider agreement not to exceed twelve (12) months or the shortening of an already existing closed-end provider agreement;

(H) Attendance at provider education sessions;

(I) Prior authorization of services;

(J) One hundred percent (100%) review of the provider's claims prior to payment;

(K) Referral to the state licensing board for investigation;

(L) Referral to appropriate federal or state legal agency for investigation, prosecution, or both, under applicable federal and state laws;

(M) Retroactive denial of payments[.]

Regulation 13 CSR 70-3.030(5)(A) provides the following guidelines for imposing a sanction: 

The following factors shall be considered in determining the sanction(s) to be imposed: 


1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to MO HealthNet participants, or circumstances were such that the provider's behavior could have caused or contributed 
to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, 

practices potentially dangerous to patients and fraud are to be considered particularly serious;


2.  Extent of violations—The state MO HealthNet agency shall consider the extent of the violations as measured by, but not 

limited to, the number of patients involved, the number of MO HealthNet claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred[;] 


3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency's decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions—The MO HealthNet agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the MO HealthNet program, any other governmental medical program, Medicare, or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 


5.  Prior provision of provider education—In cases where sanctions are being considered for billing deficiencies only, the MO HealthNet agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions[.] 

Seriousness of the Offense.  In considering the seriousness of the offense, we must consider whether or not an overpayment (financial harm) occurred to the program.  Regulation 13 CSR 70-98.015(6) provides that no service has been performed if documentation requirements are not 
met.  Harmon failed to retain documents and produce them for review by the Department.  Therefore, under the regulation, no service was performed and an overpayment resulted.  This caused financial harm to the Medicaid program, and Harmon failed to fulfill the terms of his Medicaid provider agreement.  Therefore, the offense is serious.  

We must also consider whether substandard services were rendered to MO HealthNet recipients, or circumstances were such that the provider’s behavior could have caused or contributed to inadequate or dangerous medical care for any patients.  There is no evidence of any substandard services or any behavior by Harmon that could have caused or contributed to inadequate or dangerous medical care for any patients.  

Extent of violations.  We must also consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of claims involved, the number of dollars identified in any overpayment, and the length of time over which the violations occurred.  The Department’s second post-payment review involved 492 claims for 66 patients whom Harmon treated over a period of six months from January 1 through June 30, 2008.  In its written argument, the Department incorrectly asserts that documentation was missing for all of the claims.  The Department found overpayments (error codes A and B) involving 65 patients and 289 claims.  We have accepted Harmon’s explanation and found that the items coded as error code B were not overpayments.  Error code B was involved in only 5 of the 289 claims.  Error code A was involved in 284 claims in the amount of $5,686, out of a total of $9,928 in claims reviewed.  Therefore, the extent of the violations was great.  

History of Prior Violations.  Harmon was given notice of prior violations pursuant to the first post-payment review, and the Department imposed an overpayment sanction pursuant to the first post-payment review.  There is no evidence of any violations that occurred prior to the period involved in the first post-payment review.  Regulation 13 CSR 70-3.030(5)(A)3 states that if the 
history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case.  However, the sanctions imposed pursuant to the first post-payment review occurred after the claims had already been submitted for the period involved in the second post-payment review.  

Prior imposition of sanctions.  Regulation 13 CSR 70-3.030(5)(A)4 states that the agency shall consider more severe sanctions in cases where a provider has previously been subject to sanctions for misconduct in billing.  As we have already stated, Harmon was not notified of the overpayment sanctions for the first post-payment review until the periods involved in the second post-payment review had already passed.  Therefore, we do not consider a more severe sanction to be necessary.   
Prior provision of provider education.  Regulation 13 CSR 70-3.030(5)(A)5 provides that the agency may mitigate its sanction if it determines that prior provider education was not provided.  On the other hand, a more severe sanction may be implicated if prior provider education was given and the same billing deficiencies were repeated.  Because we have no evidence as to whether any provider education was previously provided to Harmon, we cannot consider this factor.  

Having considered these factors as required by the regulation, we conclude that Harmon is subject to an overpayment sanction in the amount of $5,686.  Regulation 13 CSR 70-98.015(6) provides that no service has been performed if documentation requirements are not met.  Therefore, an overpayment (financial harm) occurred to the program.  This is a serious offense.   Documentation was completely missing for 57 percent (284/492) of the claims reviewed during the second post-payment review.  The extent of the violations was great.  We recognize Harmon’s claim that he completed the documentation and left it in the medical files.  However, there is no explanation as to how documentation could be in the files for the remaining 43 
percent of the claims but not for the majority.  The Department’s regulations and provider agreement impose the obligation on Harmon to retain and produce documentation to the Department.  Harmon was an independent contractor and not an employee of the hospital.  The extent and seriousness of the violation warrant the imposition of the overpayment sanction.  

Because Harmon is no longer practicing professional counseling and is no longer billing MO HealthNet, other sanctions such as termination, suspension of participation, suspension or withholding of payments, recoupment from future payments, attendance at provider education sessions, prior authorization of services, and 100 percent pre-payment review are not appropriate.        
Summary


Harmon is subject to a sanction of $5,686 in retroactive denial of payments because he failed to produce documentation to the Department.  

SO ORDERED on March 31, 2010.


                                                                ________________________________________

                                                                SREENIVASA RAO DANDAMUDI 


                                                                Commissioner
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