Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 06-0880 PO




)

MICHAEL G. HARGIS,
)




)



Respondent.
)

DECISION


Michael G. Hargis is subject to discipline because he committed a criminal offense.

Procedure


On June 16, 2006, the Director of the Department of Public Safety (“the Director”) filed a complaint seeking to discipline Hargis.  On June 26, 2006, Hargis was served with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  On October 23, 2006, Hargis filed correspondence indicating that he is not contesting this case.


On October 24, 2006, we held a hearing on the complaint.  Assistant Attorney General Andrea Spillars represented the Director.  Neither Hargis nor anyone representing him appeared.  The matter became ready for our decision on November 28, 2006, the date the transcript was filed.

Findings of Fact

1. Hargis is certified as a peace officer.
2. On March 11, 2005, in Rolla, Missouri, Hargis drove a motor vehicle while under the influence of alcohol.
3. On July 21, 2005, in the Circuit Court of Phelps County, the Prosecuting Attorney filed the following information:

Michael R. Anderson, special appointed Prosecuting Attorney, charges that the defendant, in violation of Section 577.010, committed the Class B Misdemeanor of Driving While Intoxicated, punishable upon conviction under Sections 558.011 and 560.016, RSMo., in that on or about March 11, 2005, on a roadway known as 18th Street, in Rolla, Phelps County, State of Missouri, the defendant operated a motor vehicle while under the influence of alcohol.

4. On August 16, 2005, Hargis pled guilty to the charge of driving while intoxicated.  The court suspended the imposition of sentence and placed Hargis on probation for two years.

Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Director has the burden of proving that Hargis has committed an act for which the law allows discipline.


The Director argues that there is cause for discipline under § 590.080, which states:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense whether or not a criminal charge has been filed[.]

The Director argues that Hargis committed the criminal offense of driving while intoxicated under § 577.010, RSMo 2000:


1.  A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.


2.  Driving while intoxicated is for the first offense, a class B misdemeanor.  No person convicted of or pleading guilty to the offense of driving while intoxicated shall be granted a suspended imposition of sentence for such offense, unless such person shall be placed on probation for a minimum of two years.


The Director’s evidence is a certified copy of the police reports and court records, which are admissible pursuant to §§ 536.070(10) and 490.130.  In addition, where no objection is made, hearsay evidence contained in the records can and must be considered in administrative hearings.
  Hargis pled guilty to driving while intoxicated.  A guilty plea is evidence of the conduct charged.  The plea constitutes a declaration against interest, which the defendant may explain away.


Hargis presented no evidence to defend himself.  Instead, his correspondence to this Commission states:

I am scheduled to attend a hearing on 24 October, 2006 in reference to my Driving While Intoxicated case, case #06-0880.  I do not wish to contest this.  Therefore I would like to move on to the next step in the process.


We find that Hargis committed the crime of driving while intoxicated.  We find cause for discipline under § 590.080.1(2) because Hargis committed a criminal offense.  The Director will determine the level of discipline following the opportunity for a hearing before him.

Summary

Hargis is subject to discipline under § 590.080.1(2).


SO ORDERED on January 9, 2007.



________________________________



JOHN J. KOPP



Commissioner

�Section 590.080.2.  Statutory references, unless otherwise noted, are to the 2005 Supplement to the Revised Statutes of Missouri


� Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


�Clark v. FAG Bearings Corp., 134 S.W.3d 730, 736 (Mo. App., S.D. 2004) (citing Dorman v. State Bd. of Regis’n for the Healing Arts, 62 S.W.3d 446 (Mo. App., W.D. 2001)).


�Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).
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