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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-2366 BN



)

AMI HARE,

)




)



Respondent.
)

DECISION


Ami Hare is subject to discipline for failing to document visits to patients.
Procedure


On December 21, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Hare.  Hare received a copy of the complaint and our notice of complaint/notice of hearing on May 27, 2011.  She did not file an answer.

We held a hearing on October 6, 2011.  Stephan Cotton Walker represented the Board.  Hare did not appear.  The case became ready for our decision on October 7, 2011, the date the transcript was filed.
Findings of Fact

1. Hare is licensed by the Board as a licensed practical nurse (“LPN”).  Her license is currently suspended, but it was active in 2008.
2. Hare was employed as an LPN with Med-Staff Home Health (“Med-Staff”) from February 2008 until October 2008.  Med-Staff is a home health agency in St. Louis, Missouri.
3. The patients served by Med-Staff were primarily post-surgical patients.  Hare performed such tasks as taking vital signs, assessing surgical sites for healing or infection, changing dressings, and assessing patients’ pain levels.  These and all other tasks Hare performed should have been documented in patients’ charts.
4. Med-Staff began transitioning its software in 2008.
  During this process, it was discovered that a number of Hare’s charts contained the patient’s name, the date of the visit, the patient’s vital signs, and the patient’s signature, but no other entries.
5. Hare was verbally warned to complete her paperwork twice before the end of September, 2008.
6. Hare failed to complete two home visits without calling in to the office on September 28 and 29, 2008.  Med-Staff terminated her employment by letter dated October 3, 2008, but asked her to come in to complete her paperwork on patients in order to avoid being reported to the Board.  
7. Hare went in to the office and spent an entire day trying to complete her paperwork, but she did not fully complete it.  Med-Staff made several more attempts to contact Hare by telephone, but never succeeded in doing so.
8. Med-Staff sent Hare a letter by certified mail on November 14, 2008, listing more than 50 patient notes that were either incomplete or missing, and informing her that this was her final opportunity to rectify the situation before they reported her to the Board.  Hare never responded to the letter.
Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Hare has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence[.] 
Professional Standards – Subdivision (5)


The Board alleges that Hare’s conduct in failing to complete paperwork on Med-Staff patients constituted misconduct, incompetence, and/or gross negligence in the performance of the functions or duties of an LPN.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  Gross negligence is a 
deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


The only evidence in the record relating to Hare’s mental state during the period at issue is the Board’s investigator’s interviews with her and Med-Staff’s administrator.  Both indicated that this was an extremely stressful time for Hare and that personal and family issues may have interfered with her work.  Under the circumstances, we decline to find misconduct.  We do, however, find both incompetence and gross negligence.  Hare’s paperwork problems were not isolated, and they persisted even after she was counseled about them.  Failure to fully and accurately document the condition of post-surgical patients could lead to serious problems in the event of complications.  Hare’s repeated failure to perform this task, even after repeated requests to do so, demonstrates a conscious indifference to her professional duty.  She is subject to discipline under § 335.066.2(5). 
Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  Hare violated the professional trust placed in her by Med-Staff and by the patients she served when she failed to complete patient charts.  She is subject to discipline under § 335.066.2(12).
Summary


Hare is subject to discipline under § 335.066.2(5) and (12).  

SO ORDERED on November 30, 2011.


________________________________



KAREN A. WINN


Commissioner
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�Section 621.045.  Statutory references are to RSMo Supp. 2010 unless otherwise noted.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


�Albanna v. State Bd. of Regis’n for the Healing Arts, 293 S.W.3d 423 (Mo. banc 2009).


�293 S.W.3d at 436. 


	�Duncan, 744 S.W.2d at 533.


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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