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State of Missouri

RYAN HARE,
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)



Petitioner,
)




)


vs.

)

No. 07-0988 RE



)

MISSOURI REAL ESTATE COMMISSION,
)




)



Respondent.
)

DECISION


We deny Ryan Hare’s application for a real estate salesperson license because he did not take a required course.
Procedure


On June 14, 2007, Hare filed a complaint appealing a decision by the Missouri Real Estate Commission (“the MREC”) denying his application for a salesperson license.  On July 6, 2007, the MREC filed an answer and motion for summary determination.  On July 30, 2007, Hare filed a response.


Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the MREC establishes facts that (a) Hare does not dispute and (b) entitle the MREC to a favorable decision.
  The following facts are undisputed.

Findings of Fact

1. On August 15, 2006, Hare completed a salesperson pre-examination course.
2. Hare applied to the MREC for licensure.
3. Hare failed to submit documentation showing completion of the “Missouri Real Estate Practice Course” with his application because he had not completed the course.
4. By letter dated May 15, 2007, the MREC informed Hare that it had denied his application for licensure.
Conclusions of Law 

We have jurisdiction to hear Hare’s complaint.
  We decide the issue that was before the MREC,
 which is the application.  We may do what the law allows the MREC to do, and we must do what the law requires the MREC to do.
  Hare has the burden to prove that the law entitles him to a license.
  Therefore, the MREC can prevail by establishing facts that negate, or show that Hare cannot carry his burden of proof on, at least one required element of Hare’s claim to a license.
  Notice of the elements at issue is in the MREC’s answer.
  

The MREC cites § 339.040.6, RSMo Supp. 2006:
Each application for a salesperson license shall include a certificate from a school accredited by the [MREC] under the provisions of section 339.045 that the applicant has, within six months prior to the date of application, successfully completed the prescribed salesperson curriculum or salesperson correspondence course offered by such school, except that the [MREC] may waive all or part of the educational requirements set 

forth in this subsection when an applicant presents proof of other educational background or experience acceptable to the [MREC;]

(emphasis added) and MREC Regulation 20 CSR 2250-3.010:

(2) All applications for license shall be made on forms approved by the [MREC] and completed and signed by the applicant.  The [MREC] may deny issuance of a license to any applicant submitting an incomplete application or an application containing any false or misleading information or to any applicant failing to submit the correct fees with an application.

(3) Salesperson.


(A) Every application for original salesperson license shall be accompanied by proof acceptable to the [MREC] that the applicant has met all applicable requirements of sections 339.010 through 339.190, RSMo and these rules, including but not limited to:


1.  Proof of successful completion of an approved forty-eight (48)-hour course of study known as “Salesperson Pre-Examination Course” prior to the date of examination and no more than six (6) months prior to the postmark date applied by the postal service or hand delivery date of license application to the Missouri Real Estate Commission;


2.  Proof of satisfactory completion of both national and state portions of the required examination after the successful completion of the course identified as “Salesperson Pre-Examination Course”; and 


3.  Proof of successful completion of an approved twenty-four (24)-hour course known as “Missouri Real Estate Practice Course” completed after successful completion of the “Salesperson Pre-Examination Course.”

*   *   *

(5) Applicants will have six (6) months after satisfactory completion of the required course(s) of study within which to pass the required examination and apply for license.  After six (6) months, credit for such course(s) and examination will expire, and satisfactory completion of the required course(s) and examination must be repeated before applying for license.

(Emphasis added.)

The words “shall” or “must” mean the same thing:  a mandate in the present tense.
  That statute requires Hare to show the MREC and us the timely filing of a complete application.  The MREC prevails if it shows an incomplete application or that more than six months passed between completing the prescribed salesperson curriculum and “the date of application.”  

The statute and regulations require two courses and start a six-month application period with the completion of the first course.  Because Hare successfully completed the first course on August 15, 2006, the latest possible “date of application” is February 15, 2007 (“the deadline”).

The “date of application” has two definitions in the regulation:  postmark or hand delivery of the application.  The MREC failed to provide a copy of the application so that we could determine the date Hare filed it, and the postmark is not in evidence, so we do not deny Hare’s application on this basis.  We must deny the application, however, because Hare admits that he did not take the second course, the 24-hour “Missouri Real Estate Practice Course.”

Hare’s response to the motion for summary determination asks about the waiver provision and states that he has worked in the past selling homes through real estate agents.  But neither his complaint nor his response to the motion offers “proof of other educational background or experience.”

Because Hare’s application was incomplete and he did not meet the qualifications for licensure, in that he did not take a required course, we must deny his application for licensure.

Summary

We deny Hare’s application.  We cancel the hearing.


SO ORDERED on August 9, 2007.



________________________________



JOHN J. KOPP



Commissioner
	�ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


�Section 621.120.  Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.  


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).  


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�Section 621.120.


�ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  That case discusses Missouri Supreme Court Rule 74.04, to which our regulation on summary determination is sufficiently similar to make cases interpreting the rule helpful.  Johnson v. Mo. Bd. of Nursing Adm'rs, 130 S.W.3d 619, 626 (Mo. App., W.D. 2004).


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  


	�State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).





PAGE  
4

