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)
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No. 05-1285 BN



)

JODELL HANNERS,

)




)
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)

DECISION


The State Board of Nursing (“the Board”) may discipline Jodell Hanners for testing positive for marijuana.  
Procedure


The Board filed its complaint on August 17, 2005.  On October 27, 2005, Hanners received a copy of the complaint and notice of the hearing date by personal service.  We convened a hearing on the complaint on January 23, 2006.  Assistant Attorney General Stacy Yeung represented the Board.  Hanners made no appearance.  Hanners’ written argument was due on March 29, 2006.  
Findings of Fact

1. Hanners holds a practical nurse (“LPN”) license, which was current and active at all relevant times.  
2. On May 27, 2004, Hanners was employed by Big Bend Woods Healthcare Center in Valley Park, Missouri (“the Center”).  
3. On that date, the Center asked her for a urine sample to test for drugs because some of the Center’s narcotic medications were missing, and Hanners’ sample tested positive for marijuana. 
Conclusions of Law

We have jurisdiction to hear the Board’s complaint because:

[t]he board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any [LPN] license . . . or any person who has failed to renew or has surrendered [such] license[.
]

The Board has the burden to prove that Hanners has committed an act for which the law allows discipline.
  The Board relies on affidavits
 and the request for admissions that it served Hanners on December 5, 2005, to which Hanners did not respond.

The failure to answer a request for admissions establishes the matters in the request conclusively.
  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  That rule applies to all parties, including those acting pro se.
  Nevertheless, for licensing cases, the General Assembly and the courts instruct us to:

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission.[
]
A.  Drug Laws

The Board argues that Hanners’ positive test for marijuana is cause for discipline under the following provisions of § 335.066.2:


(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of [an LPN];

*   *   *


(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]
The Board’s complaint charges that Hanners unlawfully possessed
 marijuana in violation of the following statute:

Except as authorized by [provisions not relevant here], it is unlawful for any person to possess or have under his control a controlled substance.[
]
A presumption of unlawful possession of marijuana, a controlled substance,
 arises from Hanners’ positive drug test result as follows:
For the purpose of determining whether cause for discipline or denial exists under the statutes of [the Board], any licensee . . . that test [sic] positive for a controlled substance, as defined in chapter 195, RSMo, is presumed to have unlawfully possessed the controlled substance in violation of the drug laws . . . of this state . . . unless he or she has a valid prescription for the controlled 
substance.  The burden of proof that the controlled substance was not unlawfully possessed in violation of the drug laws . . . of this state . . . is upon the licensee[.
]
Hanners is presumed to have possessed the marijuana unlawfully, and she has offered no evidence showing that she had a valid prescription for it.  Therefore, we conclude that Hanners is subject to discipline under § 335.066.2(1) and (14) for unlawful possession of marijuana.  
B.  Professional Trust
The Board argues that Hanners’ possession of marijuana is also cause for discipline under § 335.066.2(12), which allows discipline for:  

[v]iolation of any professional trust or confidence[.]

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  By her lack of response to the first request for admissions, Hanners admits that she had a positive drug screen for marijuana, that marijuana is a controlled substance, and that she violated the law prohibiting a person from possessing marijuana.  She also admits that this behavior constitutes a violation of professional trust, and we agree.  We find cause to discipline Hanners under § 335.066.2(12). 
C.  Other Standards
The Board argues that Hanners’ positive drug test is cause for discipline under § 335.066.2(5), which allows discipline for:  
[i]ncompetency, misconduct, gross negligence . . . in the performance of the functions or duties of [an LPN.]

Each of those grounds requires us to find three elements.  The first element is violating a professional duty.  The second element is a specific mental state.  
· Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  

· Misconduct means the willful doing of an act with a wrongful intention.
  

· Gross negligence is a gross deviation from the standard of care demonstrating a conscious indifference to a professional duty.
  

The third element is that the breach occurred “in the performance of” an LPN’s functions or duties.  

The Board has established only the first element in this case, that Hanners violated state and federal drug laws, which breached the professional trust of an LPN.  As to the second and third elements, the record contains no evidence from which we can infer Hanners’ mental state, and the Board has not established that Hanners’ conduct occurred during the performance of her duties as an LPN.  The Board has established only that Hanners was employed by the Center, that she was asked to take a drug test, that she took a drug test, and that the test was positive for the presence of marijuana.  It is from these facts that we presume Hanners possessed marijuana at some point in time in violation of state and federal drug laws.  Although Hanners admits by her failure to answer the request for admissions that her conduct constitutes misconduct, incompetency and gross negligence in the performance of the functions and duties of an LPN, we must independently assess the facts and determine whether that conclusion is supported by the record in this case.  We believe that it is not. 
There is no evidence in the record, including any admission, that Hanners was “perform[ing]” her professional duties when she unlawfully possessed marijuana.  We conclude that the record does not support an application of § 335.066.2(5) to the record.  Therefore, we do not find cause for discipline under that provision.  
Summary


We conclude that Hanners is subject to discipline under § 335.066.2(1), (12) and (14).  


SO ORDERED on May 12, 2006.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Section 335.066.2.  Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�Section 536.070(12).


	�Section 536.073.2, 1 CSR 15-3.420(1), and Supreme Court Rule 59.01.


	�Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).


	�Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).


	�Kennedy v. Missouri Real Estate Comm’n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988). 


	�The Board also seeks discipline for consumption of marijuana in written argument.  We cannot find discipline for use of marijuana because that charge does not appear in the complaint.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  


	�Section 195.202.1 (emphasis added).


	�Section 195.017.2(4)(s), RSMo Supp. 2001.  We must apply the substantive law in effect when Hanners committed the conduct.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F.Supp. 918, 920-21 (E.D. Mo., 1984).  


	�Section 620.151, RSMo Supp. 2005 (emphasis added).


	�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


	�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).


	�Section 1.020(8); Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


	�Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  


	�Tendai v. Missouri Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 367 (Mo. banc 2005).
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