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)




)
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)

DECISION


Han Quio Nhieu is subject to discipline for obtaining a cosmetologist license by use of fraud, deception, or misrepresentation, and a material mistake of fact.

Procedure


On April 10, 2002, the State Board of Cosmetology (Board) filed a complaint seeking to discipline Han Quio Nhieu (Han).  The Board filed its amended complaint on May 6, 2002.  The Board filed a motion for summary determination on July 26, 2002.  Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Han until August 19, 2002, to respond to the motion, but she did not respond.  Therefore, we conclude that Han does not dispute the following facts.  

Findings of Fact

1. On August 15, 2001, Han filed her application for licensure by reciprocity as a cosmetologist under Class CA – Hairdressing and Manicuring with the Board.

2. In her application, Han stated that she was licensed as a cosmetologist in the state of Minnesota.  Han provided to the Board a licensure verification form, purportedly from the Minnesota Department of Commerce, stating that she was licensed in Minnesota as a cosmetologist operator, License No. 48018-202, effective May 14, 1999, to December 31, 2003.  Minnesota’s laws were substantially equivalent to Missouri’s.  Based on Han’s representations, the Board issued Han cosmetologist License No. CA 2001022542 by reciprocity.

3. Han is not licensed as a cosmetologist in the state of Minnesota, and was not so licensed at the time she submitted her application to the Board.  She is not licensed as a cosmetologist in any other state.  Han has not fulfilled the educational requirements or experience requirements necessary for licensure as a cosmetologist in Missouri.

Conclusions of Law

We have jurisdiction to hear the Board’s complaint under section 329.140.2.  The Board has the burden to prove that Han has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


Section 329.050 sets forth the requirements for licensure:


1.  Applicants for examination or licensure under this chapter shall possess the following qualifications:


(1) They must be persons of good moral character, have an education equivalent to the successful completion of the tenth grade and be at least seventeen years of age;


(2) If the applicants are apprentices, they shall have served and completed, as an apprentice under the supervision of a licensed cosmetologist, the time and studies required by the board which shall be no less than three thousand hours for cosmetologists . . .;


(3) If the applicants are students, they shall have had the required time in a licensed school of no less than one thousand five hundred hours training for the classification of cosmetologist, with the exception of public vocational technical schools in which a student shall complete no less than one thousand two hundred twenty hours training . . .;


(4) They shall have passed an examination to the satisfaction of the board.

In her answer to the first amended complaint, Han admits that she has not fulfilled the educational or experience requirements necessary for licensure as a cosmetologist.  Therefore, her path to licensure was through reciprocity.

Han applied for and received a license by reciprocity under section 329.130, which provides:

The state board of cosmetology shall dispense with examinations of an applicant, as provided in this chapter, and shall grant licenses under the respective sections upon the payment of the required fees, provided that the applicant has complied with the requirements of another state, territory of the United States, or District of Columbia wherein the requirements for licensure are substantially equal to those in force in this state at the time application for the license is filed and upon due proof that the applicant at time of making application holds a current license in the other state, territory of the United States, or District of Columbia, and upon the payment of a fee equal to the examination and licensing fees required to accompany an application for a license in cosmetology. . . .

In her answer to the first amended complaint, Han admits that she did not qualify for a cosmetology license by reciprocity because she is not licensed as a cosmetologist in any other state.


The Board cites section 329.140.2(3), which allows discipline for:


Use of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter[.]

Fraud is an intentional perversion of truth in order to induce another, in reliance on it, to part with something of value belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196 (Mo. banc 1910).  Deception is causing someone to believe what is not true.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 298 (10th ed. 1993).  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  Id. at 744.  In her answer to the first amended complaint, Han admits that she obtained a license through fraud, deception or misrepresentation.  Therefore, she is subject to discipline under section 329.140.2(3).

The Board cites section 329.140.2(11), which allows discipline for “[i]ssuance of a certificate of registration or authority, permit or license based upon a material mistake of fact[.]”  In her answer to the first amended complaint, Han admits that the Board issued her a license based upon a material mistake of fact.  Therefore, she is subject to discipline under section 329.140.2(11). 

Summary


We conclude that Han’s license is subject to discipline under section 329.140.2(3) and (11).  We cancel the hearing.  


SO ORDERED on August 29, 2002.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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