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)
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)




)
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)

DECISION


Felicia Hampton is not subject to discipline, as alleged by the State Board of Nursing (“the Board”), for violating professional standards or violating professional trust or confidence.
Procedure


On May 3, 2010, the Board filed a complaint seeking to discipline Hampton.  We served Hampton with a copy of the complaint and our notice of complaint/notice of hearing.


On October 22, 2010, we held a hearing on the complaint.  Stephan Cotton Walker, with Cotton Walker & Associates, represented the Board.  Hampton represented herself.  The matter was ready for our decision on December 30, 2010, when the transcript was filed.
Findings of Fact

1. Hampton is licensed as a registered professional nurse (“RN”).  Her license was current and active at all relevant times.
2. Hampton was employed as an RN with the Ferguson-Florissant School District (“the School District”), in Florissant, Missouri.  She started working with the School District in February 2008 as a substitute nurse, then was hired as a full-time employee.
3. The School District’s Medical Administration Book (“MA Book”) contains confidential medical information about the students being treated.  Doctors’ orders for students are kept in the MA Book.

4. The MA Book was not complete.  Hampton was new to the full-time position and was working on updating it. 

5. There was a School District policy forbidding any employee from removing the MA Book from the premises.
6. On October 16, 2008, Hampton left school early due to illness.  She removed the MA Book and took it home with her to work on updating it.  Hampton did not know about the policy against taking the MA Book off the premises.
7. Hampton arranged for another nurse, Deborah Barnes, to cover for her because she knew that she was responsible for giving insulin to Child X, who was a diabetic, at lunch time.

8. Hampton called the school to check on Child X and was told about the missing book.  Hampton told Barnes how to get the information she needed from duplicate information that was on the computer and also printed out as a running log.  But there was a delay, caused by the lunch vendor, in giving Child X his medication because he could not eat the meal that was being served.  They had to wait for a vendor to deliver the proper food for his lunch.

9. On October 20, 2008, Hampton resigned as the School District’s RN.  Her resignation was due to the violation of School District policy in removing the MA Book from the School District premises.  On this date, she was given a copy of the policy concerning the MA Book.
Conclusions of Law

We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Hampton has committed an act for which the law allows discipline.

I.  Objection/Motion


The Board objected to a portion of Hampton’s testimony on the grounds of hearsay, and we took the objection with the case.  We sustain the Board’s objection.


The Board asked us to close the record.  We agree that Exhibit 1 includes protected health information.  This information is protected from disclosure by regulations promulgated pursuant to the federal Health Insurance Portability and Accountability Act, 45 C.F.R. § 164.502.  We agree that this exhibit may be sealed under § 610.021(14) which allows us to close “[r]ecords which are protected from disclosure by law[.]”
II.  Cause for Discipline


The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence[.]

A.  Subdivision (5): Professional Standards and Honesty

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.


Hampton was clearly acting in the performance of her duties as an RN.  Hampton testified that she was not aware that it was against School District policy to take the MA Book off the premises.  She testified that she had not been given a written copy of the policy until the day she resigned from the School District.  She was told that sometimes she must take work home with her, and this reinforced the idea that she could work on the MA Book at home.  We find Hampton to be a credible witness, and we believe her.  Taking the MA Book off the premises also did not result in leaving the replacement nurse without instructions and orders as to 
the children’s care because the information was duplicated on the school’s computer system and log printout, which were still at the school.

Hampton admitted that the MA Book was not complete, but stated that she was new to the full-time position and was working on updating it.  This is the reason she took the MA Book home.


We find that Hampton did not violate a professional standard.  We find no cause for discipline under § 335.066.2(5).

B.  Subdivision (12):  Professional Trust or Confidence

The Board argues that Hampton violated a professional trust or confidence.  Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.


For the reasons stated above, we find that Hampton did not violate a professional trust or confidence.  We find no cause for discipline under § 335.066.2(12).
Summary


There is no cause for discipline under § 335.066.2(5) or (12). 

SO ORDERED on March 18, 2011.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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