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State of Missouri
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)


vs.

)
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)

NATALIE D. HAMILTON,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of Insurance filed a complaint on March 22, 2001, seeking this Commission’s determination that Natalie D. Hamilton’s insurance agent license is subject to discipline because she pled guilty to a felony and made a false statement on her application for licensure.


This Commission convened a hearing on the complaint on July 23, 2001.  Kimberly Harper-Grinston represented the Director.  Hamilton represented herself.


The matter became ready for our decision on August 6, 2001, when our reporter filed the transcript.

Findings of Fact

1. Hamilton was licensed by the Missouri Department of Insurance as an insurance agent, License No. AT490928553, from April 21, 1999, through April 21, 2001.  

2. Hamilton stole three skirts, two blouses, and a jacket from Dillard’s at St. Louis Galleria.  On October 28, 1996, in the Circuit Court of St. Louis County, Hamilton pled guilty to stealing over $150, a Class C felony.  The court sentenced her to five years in prison.  Hamilton served approximately six months of that sentence and is currently on parole, which ends November 26, 2001.  

3. On her application for licensure, Hamilton marked “no” in response to the question:  “Have you ever been convicted of or pled nolo contendere (no contest) to any misdemeanor or felony or currently have pending misdemeanor or felony charges against you?”  The Director received the application on April 19, 1999, and issued a license effective April 21, 1999.  The Director subsequently did a criminal records check and found that she had been convicted of a felony.  

Conclusions of Law


We have jurisdiction to hear the Director’s complaint against Hamilton’s expired license.  Sections 621.045 and 375.141.4.
  The Director has the burden of proving that Hamilton’s license is subject to discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


Section 375.141.1 provides:  


The director may revoke or suspend, for such period as he or she may determine, any license of any insurance agent, agency or broker if it is determined as provided by sections 621.045 to 621.198, RSMo, that the licensee or applicant has, at any time . . . :


(2) Obtained . . . license by fraud, misrepresentation or made a material misstatement in the application for license; 


(3) Been convicted of a felony or crime involving moral turpitude; 


(4) Demonstrated lack of trustworthiness or competence[.]

Count I:  Conviction of Felony Involving Moral Turpitude


Moral turpitude is:  

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Stealing is a crime of moral turpitude.  Because Hamilton was convicted of a crime involving moral turpitude, there is cause to discipline her license under section 375.141.1(3).  

Count II:  False Statement on Application


Fraud is “an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.”  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  Missouri Dental Bd. v. Bailey, 731 S.W.2d 272, 274-75 (Mo. App., W.D. 1987).   “Material” is “being of real importance or great consequence[;] substantial[;] essential[;] requiring serious consideration by reason of having a certain or probable bearing[.]”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1392 (unabr. 1986).  To misstate is “to state incorrectly : give a false account of.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 745 (10th ed. 1993).  


Hamilton argues that she marked “no” on her application in response to the question regarding criminal history because her employer instructed her to do so and told her that because the offense involved clothing, it was not work-related and had no bearing on her application.  Even if we believe that Hamilton made the statement on her application without any intent to 

mislead or deceive anyone, it was a material misstatement.  Therefore, there is cause to discipline her license under section 375.141.1(2).  

Count III:  Demonstrated Lack of Trustworthiness or Competency


The definition of “trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Lack of competence is either a licensee's general lack of present ability, or lack of a disposition to use his otherwise sufficient present ability, to perform a given duty.  Missouri Bd. for Architects, Prof'l Eng'rs and Land Surveyors v. Duncan, No. AR-84-0239 at 116-17 (Mo. Admin. Hearing Comm’n Nov. 15, 1985), aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988); Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  We note that Hamilton’s stealing incident was not in the course of her profession and occurred five years ago.  Therefore, that conduct does not necessarily indicate a lack of trustworthiness or competence in the insurance profession.  However, her false statement was in the course of her application for professional licensure.  Again, even if we believe Hamilton’s assertion that she marked “no” in response to instructions from her employer, the statement was false and thus demonstrates a lack of trustworthiness or competence.  Therefore, there is cause to discipline her license under section 375.141.1(4). 

Summary


We conclude that there is cause to discipline Hamilton’s expired insurance agent license for:  

· Conviction of a felony, section 375.141.1(3); 

· Obtaining a license by fraud or misrepresentation, or making a material misstatement 


in the application for license, section 375.141.1(2); and

· Demonstrating lack of trustworthiness or competence, section 375.141.1(4).  


We recognize Hamilton’s argument that the stealing incident occurred in the past and that she is seeking to put it behind her and start a new life.  This Commission determines whether there is cause to discipline the license, but does not actually impose discipline.  Section 621.110.  The Director will conduct a separate hearing as to the degree of discipline to be imposed, and Hamilton may make her arguments before the Director.    


SO ORDERED on August 10, 2001.



________________________________



WILLARD C. REINE



Commissioner

	�All statutory references are to the 2000 Revised Statutes of Missouri.  
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