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DECISION 


Hallmark Cards, Inc., is not entitled to interest on its sales tax refund claim for June 2000 though May 2003.  

Procedure


Hallmark filed a complaint on December 11, 2003, challenging the Director of Revenue’s (“the Director”) denial of interest on its refund claim for June 2000 through May 2003.  On May 3, 2004, Hallmark filed a motion for summary determination.  The Director filed a response on 

June 7, 2004, and Hallmark filed a reply on June 17, 2004. 


Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

Findings of Fact


1.  On June 18, 2003, Hallmark filed a sales tax refund claim of $695,433.87 on food and drink sales in its private dining room for June 2000 through May 2003.  


2.  On October 21, 2003, the Director issued a sales tax refund of $553,705.93 (the original amount, reduced by the amount of tax due on Hallmark’s purchases of the meal and drink components), but did not pay any interest.  The interest accruing pursuant to §§ 32.065 and 144.190.2
 up to December 31, 2002, would be $40,886.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  


Hallmark agrees that the amount of the sales tax refund was correct, even though it was less than Hallmark originally claimed.  Hallmark argues, however, that it is entitled to interest.  Hallmark relies on § 144.190.2, which provides:  


If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.  

(Emphasis added).  Section 32.065 provides:  


1.  The annual rate established under this section shall be such adjusted rate as is established by the director of revenue under subsection 2 of this section.


2.  The director shall establish an adjusted rate of interest for the purpose of subsection 1 not later than October twenty-second of any year if the adjusted prime rate charged by banks during September of that year, rounded to the nearest full percent, is at least a full percentage point more or less than the interest rate which is then in effect.  Any such adjusted rate of interest shall be equal to the adjusted prime rate charged by banks, rounded to the 

nearest full percent, and shall become effective on January first of the immediately succeeding year.


3.  For purposes of subsection 2, the term "adjusted prime rate charged by banks" means the average predominant prime rate quoted by commercial banks to large businesses, as determined by the Board of Governors of the Federal Reserve System.


The Director relies on § 32.068, RSMo Supp. 2003, which was effective June 19, 2002, and provides:  


1.  The state treasurer shall calculate an annual rate of interest pursuant to this section and provide the calculated rate of interest to the director of revenue as determined by subsection 2 of this section.  


2.  Each calendar quarter the state treasurer shall calculate the annual rate of interest. The rate of interest shall be equal to the previous twelve-month annualized average rate of return on all funds invested by the state treasurer, rounded to the nearest one-tenth of one percent.  The state treasurer shall provide such calculated rate to the director of revenue not later than thirty days prior to the end of each calendar quarter.  The director of revenue shall apply the calculated rate of interest to all applicable situations during the next calendar quarter after the release of the calculated rate of interest.


3.  Beginning January 1, 2003, the director of revenue shall apply the calculated rate of interest as determined by this section to all applicable situations.


4.  In fiscal year 2003, the commissioner of administration shall estimate the amount of any additional state revenue received pursuant to this section and shall transfer an equivalent amount of general revenue to the schools of the future fund created in section 163.005, RSMo.  

(Emphasis added). 

Section 32.069, RSMo Supp. 2003, which was also effective June 19, 2002, provides:  


1.  Notwithstanding any other provision of law to the contrary, interest shall be allowed and paid on any refund or overpayment at the rate determined by section 32.068 only if the 

overpayment is not refunded within one hundred twenty days from the latest of the following dates:


(1) The last day prescribed for filing a tax return or refund claim, without regard to any extension of time granted;


(2) The date the return, payment, or claim is filed; or


(3) The date the taxpayer files for a credit or refund and provides accurate and complete documentation to support such claim.


2.  In fiscal year 2003, the commissioner of administration shall estimate the amount of any additional state revenue received pursuant to this section and shall transfer an equivalent amount of general revenue to the schools of the future fund created in section 163.005, RSMo.  

(Emphasis added).  


Hallmark agrees, for purposes of its motion, that the Director made the refund within 120 days after the latest of the dates set forth in § 32.069, RSMo Supp. 2003.  The Director argues that pursuant to § 32.069, RSMo Supp. 2003, no interest is due on the refund.  The issue is whether § 32.069 applies to claims for refunds made after January 1, 2003, for tax periods prior to January 1, 2003.  Should the payment of interest be determined by the statutes in effect during the tax periods in question, or should it be based on §§ 32.068 and 32.069, RSMo Supp. 2003, which were in effect at the time of filing the refund claim?     


Interest is not allowable on tax refunds without specific statutory authorization.  International Business Machines Corp. v. State Tax Comm’n, 362 S.W.2d 635, 641 (Mo. 1962).  Missouri law did not allow for payment of interest on a sales tax refund until the legislature amended § 144.190.2, effective August 13, 1986.  Utilicorp United v. Director of Revenue, 785 S.W.2d 277 (Mo. banc 1990).  That amendment changed § 144.190.2 as follows (added language appears in boldface type):

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax under sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.  


The parties offer opposing interpretations of Utilicorp, 785 S.W.2d 277, which addressed the impact of that statutory change.  In that case, the taxpayer made a refund claim in 1984 for taxes paid in 1982 and 1983.  The statutory amendment, allowing interest on sales tax refunds for the first time, became effective August 13, 1986.  The Court held that the amendment did not “express legislative intent to allow retrospective payment of interest on refunds, either directly or by necessary or unavoidable implication.”  Id. at 278.  Therefore, the Court held that interest applied from August 13, 1986, to February 18, 1988, the date of the sales tax refund.
  In its motion, Hallmark argues that:  

The [Utilicorp] Court concluded that the new provision permitting interest on overpayments was operative on the effective date of the legislation.  Therefore, even though the refund claim was filed after the effective date of the change in the law to allow interest, the overpayments referenced in the refund claim had occurred prior to the enactment of the legislation, and no interest was allowed to accrue on those overpayments until the effective date of the legislation.  

This characterization is incorrect because in Utilicorp, the refund claim was filed before, not after, the August 13, 1986, effective date of the amendment.  In its reply, Hallmark argues that Utilicorp stands for the proposition that the right to accrue interest is determined on a day-to-day basis according to the law in effect at that time.   


Utilicorp is distinguishable from the present case.  First, Utilicorp addresses the imposition of an interest rate when none had been imposed previously, rather than a change in the statutory interest rate and a new provision for interest if the Director does not issue the refund within a specified time.  More importantly, in that case the taxpayer had already made a claim for refund when the statutory amendment took effect.  In addition, § 32.068, RSMo Supp. 2003, contains express language that it applies to “all applicable situations” beginning January 1, 2003. Therefore,  Utilicorp is not controlling in deciding the present case.   


In this case, § 32.068, RSMo Supp. 2003, states that it applies to “all applicable situations” beginning January 1, 2003.  Although the statute does not specify what “applicable situations” may be, we must construe the statute according to the plain, ordinary meaning of the language.  State ex rel. Nixon v. Karpierz, 105 S.W.3d 487, 489-490 (Mo. banc 2003).   Situations to which interest applies necessarily include sales tax deficiencies, § 144.170, and sales tax refunds.  Section 144.190.  


Hallmark asserts that its refund claim accrued as the overpayments were made and that the interest rate in effect at the time of the overpayments is therefore applicable.  We find no statutory basis for Hallmark’s accrual argument.
  Hallmark argues that § 144.190.2 gives a legal 

right to accrued interest on a refund claim.  On the contrary, § 144.190.2 provides that “no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed[.]” Section 32.068, RSMo Supp. 2003, applies in “all applicable situations.”  In the context of a refund claim, there is no applicable situation until a refund claim is filed.  Even though sales tax may be overpaid, there is no right to receive a refund, and thus to receive interest, until a claim is filed under § 144.190.2.  Because the refund claim was filed after January 1, 2003, the interest rate set forth in § 32.068, RSMo Supp. 2003, is the rate applicable to the claim, and § 32.069, RSMo Supp. 2003, is also applicable.
  Under § 32.069, RSMo Supp. 2003, “Notwithstanding any other provision of law, . . . interest shall be allowed and paid on any refund or overpayment at the rate determined by section 32.068 only if the overpayment is not refunded within one hundred twenty days” from the latest of certain dates (in this case, when the claim was filed).  The parties do not dispute, for purposes of this motion, that the Director issued the refund to Hallmark within the 120-day deadline.  Therefore, under § 32.069, RSMo Supp. 2003, Hallmark is not entitled to interest on the refund.  


We note, once again, that interest does not apply to a refund claim unless a statute expressly makes it applicable.  International Business Machines, 362 S.W.2d at 641.  The legislature chose not to provide for interest on sales tax refund claims until August 13, 1986.  By the same token, the legislature could also choose, as it did, not to allow interest if the Director issued the refund within a prescribed amount of time. 


Hallmark argues that the new statutes, §§ 32.068 and 32.069, RSMo Supp. 2003, should not be given retrospective effect.  Mo. Const. art. I, § 13.  “Statutes are generally presumed to operate prospectively, ‘unless the legislative intent that they be given retroactive operation 

clearly appears from the express language of the act or by necessary or unavoidable implication.’”  Department of Social Services v. Villa Capri Homes, 684 S.W.2d 327, 332 (Mo. banc 1985).  But § 32.068, RSMo Supp. 2003, applies to “all applicable situations,” beginning January 1, 2003; the legislature has thus expressed its intent as to when the new statutes apply.  Furthermore, § 32.069 limits interest payments as of its effective date “[n]otwithstanding any other provision of law to the contrary.”  This Commission must apply statutes as written, and it has no authority to declare a statute invalid.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  In doing so, we attempt to apply the statutes in a manner that is consistent with the Constitution.  See Duncan v. Missouri Bd. for Architects, Prof’l Eng’rs & Land Surveyors, 744 S.W.2d 524, 531 n.3 (Mo. App., E.D. 1988).   


A statute operates retroactively if it takes away or impairs a vested or substantial right, or imposes a new duty in respect to a past transaction.  Nike IHM, Inc. v. Zimmerman, 122 S.W.3d 615, 621 (Mo. App., E.D. 2003).  Hallmark argues that it has a vested right to interest.  That argument, however, is based on Hallmark’s accrual theory, which we have rejected.  “[E]ntities do not have a vested right in a law that entitles them to insist that a law not be changed.”  Id.  As the court stated in Bradbury & Stamm Constr. Co. v. Bureau of Revenue, 372 P.2d 808, 817-18 (N.M. 1962):  

There is no contract, express or implied, to pay interest.  The requirement that the state pay interest creates no right in the taxpayer, but only a privilege subject to being changed. . . .  Certainly if a statutory imposition of interest and penalties upon a delinquent taxpayer creates no obligation from the taxpayer to the state within the meaning of the Constitution prohibiting remission of any obligation or liability held or owned by the state, a statutory requirement that the state pay interest on refunds of taxes judicially determined to have been illegally collected, cannot be said to create an obligation of the state to the taxpayer which gives rise to a vested right in the taxpayer . . . .  It is a statutory requirement only which may be changed without violating the . . . Constitution.   


We recognize that § 32.065 has not been repealed.  Hallmark argues that it still applies in situations such as this.  However, it could be that the legislature did not repeal § 32.065 because it contemplated that the statute would still be applied to determine interest in “applicable situations” for claims filed before January 1, 2003, but still pending after that date.  The primary rule of statutory construction is to ascertain the intent of the legislature from the language used, Riverside-Quindaro Bend Levee Dist. v. Intercontinental Engineering Mfg. Corp., 121 S.W.3d 531, 533 (Mo. banc 2003), and we do not feel free to disregard the all-inclusive language it has made a part of §§ 32.068 and 32.069, which we find to be applicable in this case.


The legislature has made changes in the application of interest to sales tax refunds.  We conclude that pursuant to §32.069, RSMo Supp. 2003, Hallmark is not entitled to interest on its refund claim for June 2000 through May 2003.  

Summary


Hallmark is not entitled to interest on its refund claim for June 2000 through May 2003. 


SO ORDERED on August 31, 2004.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The Court thus reached a result contrary to the ruling of this Commission in Winchester Indus., Inc. v. Director of Revenue, No. 89-0665RS (Mo. Admin. Hearing Comm’n Dec. 18, 1989).  


	�In Community Bancshares v. Secretary of State, 43 S.W.3d 821, 825-26 (Mo. banc 2001), the Court held that a franchise tax refund claim accrued, and the statute of limitations began to run, at the time of the payment of the tax.  The Court cited § 136.035.3, which provides that that no refund shall be made by the Director unless a claim for refund has been filed within two years from the date of payment.  We find that case distinguishable because the issue was the statute of limitations for filing a refund claim; that case did not address when interest applied.  Further, that case predated §§ 32.068 and 32.069, RSMo Supp. 2003.  





	In Empire District Elec. Co. v. Director of Revenue, No. RS-87-0659 (Mo. Admin. Hearing Comm’n 


Jan. 11, 1988), this Commission stated that the Petitioner’s “cause of action for refund of overpaid taxes accrued” on the date the sales taxes were paid.  However, in that case, the Commission applied the statute of limitations that was in effect on the date of payment of the tax because the limitations period under that statute expired before the taxpayer even filed a refund claim.  Under the holding of Empire District Elec. Co., a new, more favorable statute of limitations could not be applied to a claim that had already expired under the old statute.  Therefore, even though that decision contains language indicating that a refund claim “accrues” on the date of payment, the situation was entirely different, and the dictum from that decision does not control the outcome of this case.  We note that even though past decisions are not binding on this Commission, we attempt to maintain consistency whenever possible because citizens rely on our decisions for guidance in future cases.  


	�Hallmark concedes that if it is entitled to interest, interest should be computed at the rate under § 32.065 up to December 31, 2002, and that no further interest has accrued since January 1, 2003, because the provisions of §§ 32.068 and 32.069, RSMo Supp. 2003, applied as of that date.  
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