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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-2281 BN



)

KENNETH HALL,

)




)



Respondent.
)

DECISION


Kenneth Hall is subject to discipline for refusing to perform his job duties and for threatening his supervisor.
Procedure


On December 6, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Hall.  Hall received a copy of the complaint and our notice of complaint/notice of hearing on January 19, 2011.  He filed an answer on February 7, 2011.

We held a hearing on July 25, 2011.  Stephan Cotton Walker represented the Board.  Hall represented himself.  The case became ready for our decision on October 24, 2011, the date the last written argument was filed.
Findings of Fact

1. Hall is licensed by the Board as a registered professional nurse (“RN”).  His license is current and active, and was so at all relevant times.
2. Hall was employed as an RN at CenterPointe Hospital (the “Hospital”) in St. Charles, Missouri, from October 22, 2007 through December 17, 2007.
3. Hall was working on the night of December 17, 2007.  Hazel Bristow was the night supervisor on duty that night.

4. One of Hall’s duties as an RN at the Hospital was to process patient admissions.  Hall had difficulty learning how to properly complete the paperwork for this task.

5. Bristow had previously reviewed Hall’s patient admission paperwork and approved it, but it had been rejected by the Quality Control Department in the Hospital.  Bristow gave him the report from Quality Control that evening.  Hall was frustrated by this.

6. A patient needed to be admitted, and Bristow asked Hall to do the admission paperwork.  She told him she wanted him to complete a few patient admissions while other staff were present to assist him.

7. Hall became agitated and told her he was not doing any admissions, although he said he was willing to do his other routine night duties.  Bristow contacted the nursing supervisor, Sandra Blue.  They decided to have another nurse, Cara Kennedy, complete this admission, but that Hall would need to complete the next one.  
8. Shortly thereafter, another new patient needed to be admitted.  Bristow told Hall he would have to do this patient admission.  Hall refused.

9. Bristow told Hall that admissions were part of his job and he would have to clock out if he refused to do the admission.  Hall jumped from his chair and lunged forward with a pen in his hand in a threatening manner.  He threw himself back into his chair and began screaming 
and crying.  Bristow and Kennedy rolled him in his chair into the consult room behind the nurse’s station.
10. Hall continued to scream and cry.  He threatened to sue Bristow.  Bristow called a mental health technician and a security guard, and they walked Hall to an assessment room.  Bristow also called the St. Charles Sheriff’s Department.  
11. After the sheriff’s deputy came to the scene, Hall calmed down.  He did not remember all of his actions, but he said he could not work with Bristow, and he resigned that night and left.  However, the Hospital terminated his employment the next day.
Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Hall has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]
Evidence and Credibility


We must determine the credibility of the varying accounts of the events of December 17, 2007.  This Commission must judge the credibility of witnesses, and we have the discretion to 
believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.
  Hall testified under oath and in person as to these events.  The other accounts are in the form of written statements, some of which were sworn and some of which were not. 

The basic outlines of the story do not vary, but Hall’s story contains the additional allegations that Bristow threatened him; made racist remarks to him; berated and persecuted him; and, on the night in question, grabbed his badge from his uniform before he stood up in a threatening manner with his pen.  Hall repeatedly described his own threatening gesture to Bristow as an “automatic reaction” to her grabbing his badge.  Not surprisingly, Bristow’s testimony affidavit contains none of these elements, and she specifically denied them when the Board’s investigator interviewed her.
Although Bristow’s evidence is hearsay, it was received without objection.
  Section 536.070(8)
 provides: “Any evidence received without objection which has probative value shall be considered by the agency along with the other evidence in the case.”  This is equally true for hearsay evidence.
  Usually we accord greater weight to in-person testimony than to hearsay evidence.  In this case, however, important elements of Bristow’s testimony were corroborated by testimony affidavits of other staff members present on the evening in question.  We determine that her version of events is more credible than Hall’s.
Professional Standards – Subdivision (5)


The Board alleges that Hall’s conduct constituted misconduct and incompetence.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
    It requires a broad-scale assessment of a professional’s capacities, successes, and failures in his profession.

All of the conduct that is the subject of the Board’s complaint took place on one night in one hospital.  This is insufficient to support a finding of incompetence.

The question of whether Hall was guilty of misconduct is a closer call.  Although his conduct that night – a refusal to do patient admissions and acting in a threatening manner toward his supervisor – could certainly be characterized as intentional wrongdoing, it seems in this case more like a brief episode of mental instability.  Even his supervisor, Bristow, stated in an interview that she was worried he had just mentally “snapped.”

However, the Board’s expert testified as to why the Board thought it was appropriate to seek discipline in a case like this one involving one seemingly isolated incident:

[W]e don’t know if there is a mental health issue here.  If there is, then it needs to be addressed because the next time that, if there’s a next time, it could be at an inopportune time that affects the care of a patient, the life of a patient.  I think that this rises to a higher level than simply just refusing to do a job.  If he refused to do the job and didn’t have the outburst, and if the alleged outburst didn’t occur, I think it probably would be lesser.  But because of the fact 
that it’s been reported as an outburst, that raises a lot of concern.[
] 
We conclude that Hall’s actions on December 17, 2007 at the Hospital were misconduct.  Even if we believed Hall’s version of events, in which his behavior was provoked by Bristow’s own inappropriate conduct, we note that such behavior – refusing to perform an assignment, making a threatening gesture toward his supervisor, and having an uncontrolled episode of crying and screaming while on duty – is still highly inappropriate for a nurse.  Although one such episode in a nursing career might or might not be reason to bring a case against a nurse to discipline his or her license, such a decision lies within the sound discretion of the Board.  It has cause to discipline Hall’s license under § 335.066.2(5).
Professional Trust – Subdivision (12)

The Board also argues that Hall is subject to discipline for a violation of professional trust or confidence, but it did not allege this in its complaint.  We can find cause for discipline only on the law cited in the complaint;
 accordingly, we do not find Hall subject to discipline under § 335.066.2(12).
Summary


Hall is subject to discipline under § 335.066.2(5).  

SO ORDERED on December 8, 2011.


________________________________



KAREN A. WINN


Commissioner
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