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)
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DECISION 


The State Board of Nursing (“the Board”) has not established cause to discipline Allison B. Hall’s expired registered professional nurse license.  The Board asserts that Hall failed to document the administration of medications, but the Board has failed to prove that Hall administered the medications and that she thus had a duty to document their administration.   
Procedure


The Board filed a complaint on May 1, 2008, asserting that Hall’s license is subject to discipline.  We served our notice of complaint/notice of hearing on Hall by personal service on September 21, 2008.  Hall did not file an answer to the complaint.  

This Commission convened a hearing on the complaint on March 12, 2009.  Assistant Attorney General Kevin Hall represented the Board.  Hall represented herself at the hearing.  Chellie A. Butel, with Sandberg Phoenix & von Gontard P.C., prepared and filed Hall’s written argument.  The Board filed the last written argument on July 8, 2009.  
Findings of Fact


1.  The Board licensed Hall as a registered professional nurse on August 29, 1985.  Hall’s license was current and active until it expired on April 30, 2009.  

2.  In 2005, Hall was a nursing instructor with Applied Technology Services.  Hall supervised clinical instruction at Christian Hospital Northeast (“Christian Northeast”) for persons completing licensed practical nursing instruction.    



3.  Most medications at Christian Northeast are administered from Pyxis machines, which interface with the computer system.  Users of the Pyxis machines must log in with a user ID and password.  Medications taken from the Pyxis machines are documented automatically.  Pain medications, which are taken prn (as needed), must also be documented on a pain flow sheet.  


4.  Students do not have access to the Pyxis machine because they are not licensed.  


5.  The Pyxis records for March 8, 2005, show that Hall removed the following pain 

medications for patient O.B.:  


Time
Quantity
Medication

7:04
2
Oxycodone 5 mg/Acetaminophen 325 mg


11:16
2
Oxycodone 5 mg/Acetaminophen 325 mg


13:33
1
Oxycodone sustained release 40 mg


13:34
1
Oxycodone sustained release 10 mg


13:40
2
Oxycodone 5 mg/Acetaminophen 325 mg

6.  The only documentation on the pain flow sheet for O.B. for March 8, 2005, was for two Percocet at 4:00.  Hall did not document any other administration of Percocet or Oxycodone for that date.  


7.  The Pyxis records for March 28, 2005, show that Hall removed Acetaminophen 
5 mg/Hydrocodone 5 mg (Vicodin) for patient G.M.B. as follows:  


Time
Quantity

7:45
2


8:20
2


15:18
2


8.  The only documentation on the pain flow sheet for G.M.B. for March 28, 2005, was for Vicodin at 8:30 and 15:00.  Hall did not document any administration of Vicodin at 7:45 on that date.

9.  The Pyxis records for March 28, 2005, show that Hall removed two Oxycodone 
5 mg/Acetaminophen 325 mg for patient J.A. at 11:03.  There is no documentation of administration of this medication to J.A. on the pain flow sheet for that date.    


10.  The Pyxis records for April 4, 2005, show that Hall removed Oxycodone 5 mg/Acetaminophen 325 mg for patient P.H. as follows:  


Date
Time
Quantity

4/4/05
7:49
2


4/4/05
14:39
2

11.  The pain flow sheet for P.H. for April 4, 2005, shows administration of Percocet at 8:00, 17:50, and 23:10 on April 4, 2005.  There is no documentation of administration of Percocet at 14:39 on April 4, 2005.  

12.  P.H. complained that she had not received her pain medication at 14:39.    
Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove, by a preponderance of the evidence, facts for which the law allows discipline.
  


Section 335.066.2(5) authorizes discipline for:

[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]
Incompetence, when referring to occupation, is the “actual ability of a person to perform in that occupation.”
  The courts have also defined that term as a licensee's general lack of present ability, or lack of a disposition to use his otherwise sufficient present ability, to perform a given duty.
  

Misconduct is the willful commission of a wrongful act.
  “Gross negligence is a gross deviation from the standard of care demonstrating a conscious indifference to a professional duty.”
  Fraud is "an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him."
  A misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  To deceive is “to cause to accept as true or valid what is false or invalid.”
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty includes actions that reflect adversely on trustworthiness.


Section 335.066.2(12) allows discipline for a “[v]iolation of any professional trust or confidence.”  Professional trust is the reliance on the special knowledge and skills that 

professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.


The Board asserts that there is cause for discipline under these provisions because Hall “failed to properly document the administration” of the medications that were withdrawn from the Pyxis but were not reflected on the pain flow sheets.  The Board makes no allegation of any other conduct as cause for discipline.  However, a duty to “document the administration” of the medication arises only if the medication is administered.  The Board makes no allegation that Hall misappropriated the medications.  In other cases before this Commission, the Board has asserted that a nurse failed to document the administration or wastage of medications,
 or we have found cause for discipline because the nurse has misappropriated medication.
  

The Board’s expert testified as follows:
  

Q:  Is there an issue or problem with the fact that those medications, the five you identified in the activity report, [are] not reflected in the pain flow sheet? 

A:  There’s a lack of documentation when those pain medications are not documented on the pain flow sheet.  So the expectation is that any pain medication that’s given should be reflected on the pain flow sheet so it shows an inconsistency within the documentation of that.

(Emphasis added).  She further testified:

Q:  As a professional nurse, what is the significance of Ms. Hall’s actions with regard to these documentation errors you’ve discussed?  
A:  I think that there’s a lack of follow through on the part of the nurse.  We need to [e]nsure that we document all these things.  So 
the outcome of not documenting those pain medications can impact the quality of the care, cause an error to occur if we don’t have the appropriate documentation.  So there is a significant risk to the patients involved because we are not monitoring, in fact, our interventions.  We have a responsibility to [e]nsure that as we administer medications they are having the proper effect or else we need to change our treatment.  So the lack of documentation besides inconsistencies of that does put the patient at risk for not receiving the highest quality of care. 

(Emphasis added). 


The Board’s witness was the clinical supervisor at Christian Northeast at the time of the incidents at issue.  She testified that her review of Hall’s actions was limited because Hall was not an employee of Christian Northeast.  We cannot find cause for discipline based on conduct that is not pled in the complaint.
  The Board’s complaint is limited to its allegation that Hall “failed to properly document the administration” of the medications that were withdrawn from the Pyxis but were not reflected on the pain flow sheets.  Hall had no duty to document the administration of the medications unless she in fact administered them.  The Board has not met its burden to prove that this is what happened.  Therefore, we find no cause to discipline Hall’s license.  

Summary


The Board has established no cause to discipline Hall’s expired registered professional nurse license.  

SO ORDERED on October 8, 2009.



________________________________



JOHN J. KOPP  



Commissioner
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