Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 03-2327 DI




)

PAMELA J. HAHN,

)




)



Respondent.
)

DECISION


The Director of Insurance (“the Director”) has cause to discipline Pamela J. Hahn for misappropriation and untrustworthiness.

Procedure


 On December 11, 2003, the Director filed a complaint seeking our decision that there is cause to discipline Pamela J. Hahn as a licensed insurance producer.  Hahn received a copy of the complaint with our notice of complaint/notice of hearing (“notice”) on December 18, 2003, by certified mail.  Hahn did not respond to the complaint.  We held a hearing on May 10, 2004, the date given in the notice served on Hahn.  Neither Hahn nor a representative attended.  Kimberly Harper-Grinston appeared as counsel for the Director.  The Director filed written argument on June 30, 2004.  Hahn filed no brief.  The last argument was due on August 31, 2004.

Findings of Fact

1.
The Department of Insurance issued a title insurance agent license to Hahn on October 27, 1988.  As of January 1, 2003, the license became known as an insurance producer license.
  Hahn’s insurance producer license expired on January 27, 2003.

2.
From at least December 30, 1996, through August 5, 2002, Hahn worked for Commonwealth Land Title Insurance Company (“Commonwealth”) as a closer of real estate transactions.  During that time Hahn held a Missouri title insurance agent license.  

3.
Hahn’s employment duties included writing checks on money that Commonwealth had in its accounts.  

4.
In 2002, Commonwealth began an investigation into Hahn’s handling of Commonwealth’s accounts.  Commonwealth reviewed files of title insurance closings that Hahn handled.  Commonwealth found that there were checks that Hahn made payable to persons not authorized to receive payment by Commonwealth or any other authorized person or entity.  

5.
Commonwealth verified the account numbers of the identified payment recipients with Hahn’s most recent credit report.  Payments rendered to account numbers reflected in the credit report belonged to or were associated with Hahn.  Hahn did not have permission or authorization from Commonwealth or any other appropriate entity to issue or remit the checks to the accounts listed in her credit report.

6.
Hahn misused funds when she closed a real estate transaction for property located at 3040 Rolla Place St. Louis, Missouri.  During the settlement process, Hahn assessed a fee for sewer service of $1,750.67.
  The actual bill for sewer service was only $750.67.
  Hahn also 

assessed a fee for a delinquent forestry bill of  $1,452.36,
 even though the Forestry Department had stated that there were no bills due.
  Hahn assessed the increased charges without the authorization or permission of any appropriate party.  After the closing, Hahn wrote a check from a Commonwealth account to the sewer district for the actual bill of $750.67.
  She wrote a check for $2,452.36 into another Commonwealth account.
  That amount included the $1,000 balance of the $1,750.67 amount she had assessed for sewer service plus the $1,452.36 amount for the non-existent forestry bill.  Hahn wrote checks to her creditors from that account.

7.
The following are other transactions in which Hahn used the money from Commonwealth's accounts to pay her creditors:


Date of 

Commonwealth check

Hahn’s creditor


Amount of check

12/30/96
J.C. Penney
$935.09


2/28/97
Famous Barr
253.34


3/20/97
J.C. Penney
297.95


5/5/98
Household Credit Services
1,190.63


6/10/98
Famous Barr
1,197.39


8/28/98
J.C. Penney
881.00


12/1/98
J.C. Penney
338.40


12/1/98
Famous Barr
1,264.81


12/21/98
Household Credit Services
1,259.88


1/22/99
Famous Barr
349.72


2/1/99
Famous Barr
1,054.68


2/1/99
Household Credit Services
4,414.02


2/25/99
J.C. Penney
726.53


3/29/99
Famous Barr
1,319.08


4/21/99
Famous Barr
404.35


4/29/99
Household Credit Services
2,478.06


6/2/99
Famous Barr
280.21


10/22/99
J.C. Penney
482.04


10/22/99
Chase MasterCard
2,851.61


10/22/99
Household Credit Services
2,597.87


10/26/99
Famous Barr
898.54


11/30/99
Household Credit Services
1,383.48


11/30/99
J.C. Penney 
3,231.93


11/30/99
Famous Barr
725.44


12/15/99
J.C. Penney
1,038.74


12/15/99
Household Credit Services
3,932.95


2/24/00
J.C. Penney
1,016.33


2/24/00
Famous Barr
456.64


4/24/00
J.C. Penney 
814.34


5/1/00
Famous Barr
1,891.22

5/13/00
Kohl’s
805.43


8/1/00
J.C. Penney
938.31


8/25/00
Famous Barr
959.65


8/31/00
Famous Barr
2,093.31


11/29/00
Household Credit Services
8,082.69


1/16/01
Kohl’s
1,338.38


1/16/01
Famous Barr
578.93


2/27/01
MCCBG-J.C. Penney 
1,972.25


4/28/01
Famous Barr
1,555.51


6/30/01
Household Credit Services
7,465.32


10/1/01
Famous Barr
2,274.12


10/4/01
Capital One Services
3,381.71


12/22/01
Capital One Services
2,521.26


12/22/01
Household Credit Services
2,777.16


4/18/02
Capital One Services 
1,322.77


5/6/02
Capital One Services 
2,523.15


6/12/02
Capital One Services 
1,514.68


6/21/02
Capital One Services 
2,749.71


8/5/02
Capital One Services 
1,711.30


8/5/02
J.C. Penney
520.70



TOTAL


$87,052.61

Conclusions of Law


Section 621.045.1, RSMo 2000, gives us jurisdiction to hear the Director’s complaint.  Although the Director did not file the complaint until after Hahn’s license expired, he may still 

suspend or revoke the license for conduct committed while Hahn was licensed.  Section 375.141.4.
  


Section 375.141.1 sets forth what may serve as cause to discipline Hahn’s license.  

The Director’s complaint cites in the alternative causes to discipline set forth in the version of 

§ 375.141 that was amended effective January 1, 2003, and the version existing before amendment.  We find no clear indication in the amended legislation of intent to apply the amendments retrospectively.  Also, § 375.141.1 is legislation affecting the substantive rights of licensees.  Therefore, we cannot apply the amendments to conduct occurring before the effective date of the amendments.  Bhuket v. State ex rel. Bd. of Regis’n for the Healing Arts, 787 S.W.2d 882, 884 n.2 (Mo. App., W.D. 1990).  We apply the version of § 375.141 effective during the time of Hahn's conduct.
  

In Counts I and II, the Director seeks cause to discipline under subdivisions (4) and (5), respectively, of § 375.141.1.  These subdivisions provide cause to discipline when the licensee has:


(4) Demonstrated lack of trustworthiness or competence;


(5) Misappropriated or converted to his, her or its own use or illegally withheld money belonging to an insurance company, its agent, or to an insured or beneficiary or prospective insurance buyer[.]

The definition of trustworthy is “worthy of confidence” or “dependable.”  Stith v. Lakin, 129 S.W.3d 912, 918 (Mo. App., S.D. 2004). 

The courts have interpreted “misappropriated” in § 375.141.1(5):  

Misappropriation has been defined as “[t]he unauthorized, improper, or unlawful use of funds or other property for purpose 

other than that for which intended.”  Black's Law Dictionary 998 (6th ed. 1990); See also, Missouri Dept. of Ins. v. Wilkerson, 848 S.W.2d 10, 12 (Mo.App.1992) (agent misappropriated funds by applying premium funds toward personal use or use for which it was unintended).

Monia v. Melahn, 876 S.W.2d 709, 713 (Mo. App., E.D. 1994).


There is no dispute that Hahn paid money that was not hers for her personal use.  The funds were in the accounts of Commonwealth and were intended for its business purposes only.  No one had authorized Hahn to use the funds for her personal use.  The affidavit and records that Commonwealth’s Operations Manager/Assistant Vice President supplied show this.
  In their interview with the Department of Insurance, Hahn and her attorney admitted that Hahn had used the money for personal purposes without any authority.
  As shown in the closing involving 3040 Rolla Place, Hahn purposely used false statements to obtain money not actually due to anyone to generate extra funds for her personal use.  Hahn misappropriated the money of others for her own use.  This conduct also demonstrates untrustworthiness.  

Summary


There is cause for the Director to discipline Hahn under § 375.141.1(4) and (5).  


SO ORDERED on September 7, 2004.



________________________________



 JUNE STRIEGEL DOUGHTY 



Commissioner

	�Section 375.012.1(6) and .2, RSMo Supp. 2003.





	�Line 508 in Settlement Statement, second sheet in Petitioner's Exhibit 3.





	�Fourth sheet in Petitioner's Exhibit 3.


	�Line 508.1 in Settlement Statement, second sheet in Petitioner’s Exhibit 3.





	�Fifth sheet in Petitioner’s Exhibit 3.





	�Escrow Ledger, check no. 1150771, first sheet in Petitioner's Exhibit 3.





	�Copy of check on sixth sheet in Petitioner's Exhibit 3 and Escrow Ledger, check no. 1150772, first sheet in Petitioner’s Exhibit 3.





	�These transactions are those alleged in Count I, ¶ 6.c of the complaint and verified in Commonwealth's internal investigation schedules identified as Exhibit A in Petitioner’s Exhibit 2.


	�This provision is identical in the version of § 375.141 found in RSMo 2000 and, as amended effective January 1, 2003, in RSMo Supp. 2003.





	�This statutory citation and further citations to § 375.141 are to RSMo 2000, unless otherwise noted.


	�Petitioner’s Exhibit 2.





	�Petitioner’s Exhibit 4, pages:lines: 1:27-37; 3:4-23; 4:16-41; 5:41-46; 6:33-46; 7:1-4 and 27-46; 8:2-8; 10:41-44; 11:30-34; and 12:32-40.
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