Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 07-0873 PO



)

BRANDON J. HAGLER,
)




)



Respondent.
)

DECISION


Brandon J. Hagler is not subject to discipline because the complaint filed by the Director of the Department of Public Safety (“the Director”) does not allege conduct that, even if proven, is cause for discipline under the law cited.
Procedure


On May 30, 2007, the Director filed a complaint seeking to discipline Hagler.  On 
June 28, 2007, Hagler filed an answer and motion to dismiss.  We consider Hagler’s motion to be a motion for decision on the pleadings, which is included in our definition of summary determination.
  Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if Hagler establishes facts that (a) the Director does not dispute and (b) entitle Hagler to a favorable decision.  Hagler may establish facts by citing the complaint.

We gave the Director until July 13, 2007, to respond to the motion, but he did not respond.  The following facts are undisputed because the Director pleaded them in the complaint.
Finding of Fact

1.  The Director’s complaint alleges:


6.  On or about October 15, 2005 the Respondent was arrested for Driving While Intoxicated in violation of Local Ordinance 23-122 and Driving the Wrong Way on a One Way Street in violation of Local Ordinance 23-228.


7.  On or about August 22, 2006 Respondent appeared in the Municipal Division of the Associate Circuit Court of Johnson County and with counsel, pled guilty to Driving the Wrong Way on a One Way Street and received a 5 day Suspended Execution of Sentence.

The Director’s complaint sets forth no other conduct that Hagler is alleged to have committed.

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.
  The Director has the burden of proving that Hagler has committed an act for which the law allows discipline.
  We cannot find discipline for uncharged conduct.
  We can find cause for discipline only on the law cited in the complaint.
 

Hagler argues that he is entitled to a favorable decision because the facts alleged in the complaint, even if proven, do not support discipline under the law cited.  The Director alleges that Hagler is subject to discipline under § 590.080:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

That statute focuses on conduct, not criminal procedure.


The Director’s complaint alleges:

6.  On or about October 15, 2005 the Respondent was arrested for Driving While Intoxicated in violation of Local Ordinance 23-122 and Driving the Wrong Way on a One Way Street in violation of Local Ordinance 23-228.

Assuming that fact to be true, it shows no cause for discipline under § 590.080.1(2) because the arrest does not prove the conduct.  


The Director also alleges:


7.  On or about August 22, 2006 Respondent appeared in the Municipal Division of the Associate Circuit Court of Johnson County and with counsel, pled guilty to Driving the Wrong Way 
on a One Way Street and received a 5 day Suspended Execution of Sentence.

Hagler argues that he cannot be subject to discipline under § 590.080.1(2) based on these facts because municipal violations are civil matters, not criminal offenses.
  We disagree.  If the Director proves that Hagler committed the conduct as alleged, such conduct could prove that Hagler committed a criminal offense.  A guilty plea to driving the wrong way on a one way street is some evidence of the conduct charged,
 but the Director cites no criminal law that Hagler supposedly violated.  The statute set forth must be “exact.”
  In addition, the Director merely alleges that Hagler pled guilty to it, not that he committed it.
Summary


Hagler is not subject to discipline under § 590.080.1(2).  We cancel the hearing.

SO ORDERED on July 31, 2007.



________________________________



TERRY M. JARRETT


Commissioner
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(2) As used in section 590.080.1, RSMo:





	(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.





*   *   *





(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer  licensee who:





*   *   *





	(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed.
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