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vs.

)

No. 01-1827 RI




)
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)




)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On November 9, 2001, Gordon L. and Constance J. Hadden filed a petition challenging the Director of Revenue’s final decision denying their refund claim for 1997 Missouri income tax.  The Haddens argue that they are entitled to a refund for historic preservation credit.  The Director asserts that the refund request was untimely.


This Commission convened a hearing on April 11, 2002.  Gordon Hadden presented his case.  Senior Counsel Michael L. Murray represented the Director.  The matter became ready for our decision on April 12, 2002, when our reporter filed the transcript.

Findings of Fact

1. The Haddens resided in Missouri at all relevant times.

2. In 1997, the Haddens began to restore a house that had been devastated in a fire at 449 East Kansas Avenue, Liberty, Missouri.  The Haddens sought historic preservation tax 

credits under sections 253.545 to 253.561
 through various government agencies, including the City of Liberty, the Missouri Department of Natural Resources (DNR), the Missouri Department of Economic Development (DED), and the U.S. Department of Interior.

3. In 1998, the Haddens completed the restoration of the house and awaited final approval of the project from the governmental agencies.  On or before April 15, 1998, the Haddens filed a Missouri income tax return for 1997.

4. On January 11, 2001, DNR notified the Haddens that the historic district designation was approved by the Department of Interior.  This notice triggered the opportunity to finish up the requirements for the historic tax credits.

5. On January 11, 2001, Gordon Hadden telephoned DED about the procedure to complete the historic tax credit requirements.  DED informed Hadden that they needed a certification from DNR’s historic preservation division.  Hadden contacted DNR for the needed certification.

6. On February 8, 2001, DNR mailed the certification to DED for Hadden’s property.  

7. On April 2, 2001, Hadden telephoned DED’s auditor for the historic tax credit program.  On that same day, Hadden sent the auditor a signed statement accepting the numbers in the audit.

8. On April 3, 2001, DED’s Community Development Director signed a tax credit certificate, which the Haddens needed for claiming the tax credits.  The certificate indicated that the Haddens were entitled to claim a tax credit of $48,594.97 against their Missouri income taxes due for any taxable period between 1997 and 2008.

9. By letter postmarked April 13, 2001, DED mailed the tax credit certificate to the Haddens.  April 15, 2001, was a Sunday, which extended the time to file a return to Monday, April 16, 2001.

10. The Haddens received the tax credit certificate at 3:30 p.m. on Monday, April 16, 2001.  The Haddens called their accountant at 3:45 p.m. on April 16, 2001, but the accountant was unable to complete an amended return that day.  

11. On April 17, 2001, the accountant completed the amended return.  On that same day, the Haddens mailed the Director an amended Missouri income tax return for 1997.  On the amended return they claimed a refund of $2,415 for historic preservation credit.

12. On August 22, 2001, the Director mailed a notice of adjustment to the Haddens.  The notice of adjustment stated that the refund was denied because the amended return was not filed within the required time.

13. On August 27, 2001, the Haddens mailed a protest to the Director’s notice of adjustment. 

14. On October 26, 2001, the Director issued a final decision denying the refund request.

Conclusions of Law


We have jurisdiction to hear the Haddens’ petition.  Section 621.050.1.  The Haddens have the burden to prove that they are entitled to the refund.  Sections 136.300 and 621.050.2.  We do not merely review the Director’s decision, but we find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990). 


The Director argues that the refund request was properly denied because they did not file the request within three years of filing their 1997 original return.  The Director cites section 143.801, which provides:


1.  A claim for credit or refund of an overpayment of any tax imposed by sections 143.011 to 143.996 shall be filed by the taxpayer within three years from the time the return was filed or two years from the time the tax was paid, whichever of such periods expires the later; or if no refund was filed by the taxpayer, within two years from the time the tax was paid.  No credit or refund shall be allowed or made after the expiration of the period of limitation prescribed in this subsection for the filing of a claim for credit or refund, unless a claim for credit or refund is filed by the taxpayer within such period.
(Emphasis added.)


The Haddens argue that DED was unreasonably slow in their administrative process of issuing the tax credit certificate, which was necessary for the Haddens to file their amended return.  However, we have no power to superintend another agency’s procedures.  Missouri Health Facilities Review Comm. v. Administrative Hearing Comm’n, 700 S.W.2d 445, 450 (Mo. banc 1985).


The claim for refund set forth in the amended return was required to be filed within three years of the due date for filing the original return.  Section 143.801; Hamacher v. Director of Revenue, 779 S.W.2d 565, 567 (Mo. banc 1989).  A return is deemed to be filed on the date of the United States postmark stamped on the envelope if the postmark date is on or before the prescribed deadline.  Section 143.851.  The Haddens filed their original 1997 return on or before April 15, 1998.  April 15, 2001, was a Sunday, so the amended return was due no later than the following Monday, April 16, 2001.  Section 143.851.  The Haddens mailed their amended return on Tuesday, April 17, 2001.  The amended return was mailed one day beyond the deadline for filing. 


Although we sympathize with the Haddens, the law does not allow this Commission to extend the deadline for filing a refund claim.  The law does not provide an exception as requested by the Haddens, nor does it provide any authority for us to make an exception.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  We note that although the Haddens are not entitled to the refund for 1997, they may use the historic tax credit for subsequent taxable periods through 2008.
Summary


The Haddens are not entitled to a refund of tax for 1997.


SO ORDERED on May 6, 2002.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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