Before the

Administrative Hearing Commission

State of Missouri

SCOTT GUTSHALL,
)



)



Petitioner,
)




)


vs.

)

No. 03-2296 HA




)

STATE BOARD OF REGISTRATION 
)

FOR THE HEALING ARTS, 
)




)



Respondent.
)

DECISION


We deny the application of Scott Gutshall to be licensed as a physical therapist in Missouri by reciprocity because he failed the license examination in Missouri three times.

Procedure


On December 4, 2003, Gutshall filed a verified complaint challenging the State Board of Registration for the Healing Arts’ November 6, 2003, decision denying his application for licensure as a physical therapist by reciprocity.  


On February 20, 2004, the Board filed a motion for summary determination.  Gutshall filed suggestions in opposition and a cross-motion for summary determination on March 8, 2004.  

Findings of Fact


1.  Gutshall took the physical therapist license exam in Missouri on February 12, April 7, and June 3, 2000, and failed the exam each time.  


2.  Gutshall passed the national physical therapist licensing exam on August 15, 2000, and was admitted to professional licensure in Illinois and New York in August 2000.  


3.  On May 8, 2002, the Missouri Senate passed House Committee Substitute for Senate Committee Substitute (H.C.S.S.C.S.) for Senate Bill No. 980, which provided:  

Be it enacted by the General Assembly of the State of Missouri, as follows: 

Section A.  Section 334.540, RSMo, is repealed and one new section enacted in lieu thereof, to be known as section 334.540, to read as follows:  

334.540.1.  The board shall issue a license to any physical therapist who is licensed in [another jurisdiction] one or more states of the United States or the District of Columbia, who has passed the National Physical Therapy Examination, and who has had no violations, suspensions or revocations of a license to practice physical therapy in [any jurisdiction, provided that, such person is licensed in a jurisdiction whose requirements are substantially equal to, or greater than, the requirements for licensure of physical therapists in Missouri at the time the applicant applies for licensure] one or more states or territories of the United States or the District of Columbia.  Applicants applying by reciprocity who are graduates of programs that are not approved by the Commission on Accreditation in Physical Therapy Education (CAPTE) must provide evidence that their degree is the equivalent of a degree in physical therapy from a CAPTE-approved program of study and provide evidence of meeting the board’s English proficiency requirements as set forth in rule and regulation. 

2.  Every applicant for a license pursuant to this section, upon making application and showing the necessary qualifications as provided in subsection 1 of this section, shall be required to pay the same fee as the fee required to be paid by applicants who apply to take the examination before the board.  Within the limits provided in this section, the board may negotiate reciprocal compacts with licensing boards of other states for the admission of licensed practitioners from Missouri in other states.  

[3.  Notwithstanding the provisions of subsections 1 and 2 of this section, the board shall not issue a license to any applicant who has failed three or more times any physical therapist licensing 

examination administered in one or more states or territories of the United States or the District of Columbia.] 


4.  On July 10, 2002, Governor Bob Holden signed H.C.S.S.C.S. for Senate Bill No. 980 and sent the bill to the Missouri Secretary of State.  


5.  On July 12, 2002, Secretary of State Matt Blunt sent a letter to Governor Holden stating:  

At your request, I return to you Senate Bills 749 and 980 that you delivered to my office in error on July 10, 2002.  I understand from you that you signed the bills inadvertently and never intended to approve them.  Since there appears to be no legal precedent to direct our actions in this situation, and the bills have not yet been returned to the Secretary of the Senate, I am returning these bills to you.  I would recommend that you retain them in your records should a legal question ever arise.  

6.  On July 12, 2002, Governor Holden sent a letter to Secretary of State Blunt, stating:  

Herewith I return to you House Committee Substitute for Senate Committee Substitute for Senate Bill No. 980, entitled:  

AN ACT

To repeal section 334.540, RSMo, and to enact in lieu thereof one new section relating to the licensing of physical therapists.  

I disapprove of House Committee Substitute for Senate Committee Substitute for Senate Bill No. 980.  My reasons for disapproval are as follows:  

This bill deletes the section of law that prohibits the board of registration for the healing arts from issuing a license to an out-of-state physical therapist who has failed a licensing examination three or more times.  It does not, however, amend section 334.530, RSMo, which prohibits the board from issuing a license to in-state physical therapists who have failed the licensing examination three or more times.  Nor does the bill amend sections 334.655 and 334.660, RSMo, which prohibit the board from issuing a license to in-state or out-of-state physical therapy assistants who have failed a licensure examination three or more times.  Signing this bill, therefore, would result in similarly situated persons being treated differently under the law with no apparent rationale.  

Furthermore, deleting the requirement that each out-of-state physical therapist who wishes to be licensed in this state come from a state “whose requirements are substantially equal to, or greater than, the requirements for licensure of physical therapists in Missouri at the time the applicant applies for licensure” also reduces protections for Missouri citizens who rely on physical therapists for treatment.  

For all of the above-stated reasons for disapproval, I am returning House Committee Substitute for Senate Committee Substitute for Senate Bill No. 980 without my approval.  


7.  On July 17, 2003, Gutshall made application to the Board to be licensed as a physical therapist in Missouri by reciprocity.  


8.  On November 6, 2003, the Board denied Gutshall’s application on grounds that Gutshall had previously failed the national physical therapy exam on three prior occasions.  

Conclusions of Law


Section 334.540
 provides:  


1.  The board shall issue a license to any physical therapist who is licensed in another jurisdiction and who has had no violations, suspensions or revocations of a license to practice physical therapy in any jurisdiction, provided that, such person is licensed in a jurisdiction whose requirements are substantially equal to, or greater than, the requirements for licensure of physical therapists in Missouri at the time the applicant applies for licensure.  

2.  Every applicant for a license pursuant to this section, upon making application and showing the necessary qualifications as provided in subsection 1 of this section, shall be required to pay the same fee as required to be paid by applicants who apply to take the examination before the board.  Within the limits provided in this section, the board may negotiate reciprocal compacts with licensing boards of other states for the admission of licensed practitioners from Missouri in other states. 

3.   Notwithstanding the provisions of subsections 1 and 2 of this section, the board shall not issue a license to any applicant who has failed three or more times any physical therapist licensing 

examination administered in one or more states or territories of the United States or the District of Columbia.

Gutshall argues that he is entitled to licensure because H.C.S.S.C.S. for S.B. 980 became law when Governor Holden signed it on July 10, 2002, thus subsection 3 was deleted from § 334.540.  The Board argues that Governor Holden vetoed H.C.S.S.C.S. for S.B. 980 on July 12, 2002, thus 

§ 334.540.3 is applicable, and Gutshall is not entitled to licensure because he failed the licensing exam three times.  


Mo. Const. art. III, § 31, provides:  

Every bill which shall have passed the house of representatives and the senate shall be presented to and considered by the governor, and, within fifteen days after presentment, he shall return such bill to the house in which it originated endorsed with his approval or accompanied by his objections.  If the bill be approved by the governor it shall become a law.  When the general assembly adjourns, or recesses for a period of thirty days or more, the governor shall return within forty-five days any bill to the office of the secretary of state with his approval or reasons for disapproval.  If any bill shall not be returned by the governor within the time limits prescribed by this section it shall become law in like manner as if the governor had signed it.  

(Emphasis added).  The Board argues that this Commission does not have the authority to declare § 334.540.3 invalid.  State Tax Comm’n v. Administrative Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. banc 1982).  This case is unusual because the issue is whether the bill was approved by the Governor and became a law under Mo. Const. art. III, § 31, rather than whether a newly enacted statute violates a  provision of the state or federal constitution.  We recognize that this Commission does not have the authority to decide constitutional questions.  Sprint Communications Co. v. Director of Revenue, 64 S.W.3d 832, 834 (Mo. banc 2002). Whether the Governor has approved the bill, and thus whether it became a law, is a constitutional issue under Mo. Const. art. III, § 31, and we do not have authority to decide it.  


In addition, § 334.540.3 appears in the printed version of the Missouri statutes.  Section 2.010 provides:

The original rolls of all laws and joint and concurrent resolutions passed by each general assembly shall, immediately after the passage thereof, be deposited in the office of the secretary of state, and every bill and resolution presented to the governor for his approval, and returned by him to the house in which it originated with his approval thereon, shall, immediately after such return, be deposited by the secretary of the senate, or by the chief clerk of the house, as the case may be, in the office of the secretary of state.  

Section 2.020 provides: 

As soon as practicable after the laws passed at any session of the general assembly are printed and delivered, the secretary of state shall cause the original rolls to be bound in a strong and substantial manner and properly labeled, and shall make therein a typewritten index referring to each act and the subject matter of the same and shall preserve the volumes thus bound safely in his office.  

Section 3.080 provides:  

The secretary of state shall deliver to the revisor of statutes the original rolls of all laws of a general nature which are necessary to enable the committee to incorporate in editions of the revised statutes or in supplements or pocket parts thereto all laws required to be included therein by this chapter.  The revisor of statutes is responsible for the safekeeping of the original rolls while they are in his possession and shall, as soon as the comparisons required by this chapter are completed, return same to the secretary of state’s office.  

Section 3.090 provides:  


1.  The revisor of statutes shall supervise the printing and publication of all editions of the revised statutes of Missouri and all supplements and pocket parts thereto. He shall proofread and compare all copies of laws appearing in the revised statutes of Missouri and supplement or pocket parts thereto and supervise the correction thereof to ensure that all such copies are true and correct copies of the existing laws of this state according to the original rolls thereof with only such variations in the language thereof as are authorized by section 3.060.  


2.  When any volume of any edition of the revised statutes of Missouri, or any supplement or any edition of pocket parts thereto is printed and published the revisor of statutes shall certify that all laws printed therein have been examined and compared as required by this section and that the same are true and correct copies thereof as passed and remaining in the office of the secretary of state, and that the revised statutes, supplement or pocket part thereto, as thus published, and all laws as therein contained, are true copies of the existing laws of the state of Missouri, of a general nature.  He shall deposit a copy of each volume of the revised statutes, supplement or pocket part, so certified, in the secretary’s office, which shall be prima facie evidence of such statutes.  The certificate shall be printed in each copy of the revised statutes, supplement or pocket part, and every copy so printed containing the certificate may be used in evidence without other or further proof of authentication.

Under § 3.090.2, the printed statutes are presumed to be an accurate version of those recorded “according to the original rolls thereof.”  Therefore, we apply § 334.540.3.
  Under that statute, the Board cannot license an applicant who has failed a physical therapist licensing examination three times.
    

Summary 


We deny Gutshall’s application to be licensed as a physical therapist in Missouri by reciprocity.  We cancel the hearing. 


SO ORDERED on March 24, 2004.



________________________________



JOHN J. KOPP 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Some courts that have addressed circumstances such as the present case have followed the doctrine of “enrollment,” so that the records of the Secretary of State are conclusive as to which version of a bill is in effect, and those records cannot be contradicted by parol evidence.  People ex rel. Partello v. McCullough, 71 N.E. 602 (Ill. 1904); Weeks v. Smith, 18 A. 325 (Maine 1889); Arkansas State Fair Assoc. v. Hodges, 178 S.W. 936 (Ark. 1915).   Some hold that once a bill has been signed and leaves the physical possession and control of the Governor, even if by mistake, the Governor cannot take the bill back and veto it.  People v. Hatch, 19 Ill. 283 (Ill. 1857); State v. Whisner, 10 P. 852 (Kan. 1886).  See also Atlanta v. East Point Amusement Co., 152 S.E.2d 374 (Ga. 1966); Pulskamp v. Martinez, 3 Cal. Rptr. 2d 607 (Cal. App. 1992).  At least one case upholds a governor’s authority to erase his signature from a bill that remained in his possession.  Commissioners of Allegany County v. Warfield, 60 A. 599 (Md. Ct. App. 1905).   One court has held that once a governor has signed a bill, he cannot change it.  Powell v. Hayes, 104 S.W. 177 (Ark. 1907).   





	�Such “three-strike” rules have upheld scrutiny by the courts.  Linton v. Missouri Veterinary Medical Bd., 988 S.W.2d 513 (Mo. banc 1999); State Bd. of Regis’n for the Healing Arts v. Boston, 72 S.W.3d 260 (Mo. App., W.D. 2002).  
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