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DECISION
We grant the application of Ricky Gurley for reasonable attorney fees and expenses incurred in Ricky Gurley v. Board of Private Investigator Examiners , Case No. 10-0588 PI (“the underlying case”) and during the instant case.  We award Gurley $30,337 in attorney fees and $1,262.50 in expenses.
Procedure


On January 6, 2011, Gurley filed an application for attorney fees and expenses (“application”) incurred in the underlying case and in the instant case.  The Board of Private Investigator Examiners (“the Board”) filed an answer on June 1, 2011.  We held a hearing on July 8, 2011.  Randall O. Barnes, with Barnes and Associates, represented Gurley.  Assistant Attorney General Daryl Hylton represented the Board.  Both parties filed written arguments.

Findings of Fact

1.
Gurley had been practicing as a private investigator since 2003.
2.
On or about November 20, 2009, Gurley published, in a blog titled, “All About Mike Martin,”
 personal information concerning Martin’s wife that was obtained from State of Missouri driver records.
3.
On or about December 20, 2009, Gurley published, in the same blog, personal information concerning an employee of the Columbia Tribune that was also obtained from State of Missouri driver records.

4. Gurley purchased the driver record information from a third party.
5. Gurley published the information about these individuals because of personal differences he had with Martin and the Tribune employee.

6. Gurley applied to the Board for licensure as a private investigator on or about March 24, 2010.

7. The Board denied Gurley’s application on April 13, 2010.  The grounds alleged for such denial are that Gurley disclosed driver license information in violation of the Driver’s Privacy Protection Act, 18 U.S.C. §§ 2721 through 2725 (“DPPA”), and that Gurley had failed to disclose that the Department of Insurance (“the Department”) had previously refused to  grant him a bail bondsman’s license.

8. The Board knew prior to Gurley’s denial that Gurley had not been previously denied licensure. The Board had received information both from Gurley and the Department informing the Board that the license had not been denied.

9. The Board presented no evidence of its investigation into the alleged violation of the DPPA.  The Board assumed a violation of the DPPA and relied on its regulation prohibiting any criminal violation of a law that had become effective on January 30, 2010. 
10. Violations of the DPPA were only punishable by a fine and have not been considered a crime of moral turpitude.

11. On April 21, 2010, Gurley filed a complaint with this Commission challenging the Board’s denial of his application for licensure.

12. On June 1, 2010, Gurley filed a complaint with the Cole County Circuit Court, 19th Judicial Circuit (“the Circuit Court”), against the Board and its members seeking a declaratory judgment, a temporary restraining order, and preliminary and permanent injunctions against the Board and its members.  Gurley argued that the statutory scheme establishing the Board was unconstitutional on its face because it violated the free speech clauses of both the United States and Missouri Constitutions.  Gurley also argued that his rights to procedural due process under the Fourteenth Amendment to the United States Constitution were denied when the Board denied his application before giving him a meaningful opportunity to be heard.

13. On August 5, 2010, the Board had informed Gurley that it was not pursuing its claim that he had failed to disclose that he had been refused a bail bondsman’s license on  August 5, 2010, and did not pursue this claim at the hearing before the Commission.

14. This Commission completed the hearing on September 13, 2010.

15. On December 14, 2010, this Commission issued the decision in the underlying case, accompanied by findings of fact and conclusions of law, which are incorporated into these findings as if fully set out.  Our decision was as follows:


The Board of Private Investigator Examiners (“the Board”) does not have cause to deny Rickey Gurley’s private investigator license on grounds that he committed acts in violation of Federal law.

16. Gurley had appealed the licensure denial in the Circuit Court based on constitutional concerns with the statutes and regulations at issue that were not decided in the underlying case before the Commission that are deemed by the judiciary to be outside of the jurisdiction of the Commission and thus could not be addressed by this Commission.

17. The Board’s reliance on that regulation (20 CSR 2234-7.010(2)(E)1) that on its face lacked statutory support was misplaced and compounded by the Board’s improper use of its discretion to deny Gurley’s license.

18. The Board’s regulation sought to govern all conduct by private investigators by prohibiting criminal and civil conduct by its licensees and applicants.

19. At the time that the Attorney General filed the complaint against Gurley before this Commission, Gurley’s net worth was no more than $200,000.

20. Gurley employed attorneys Randal and Jay Barnes of the law firm of Barnes and Associates (Barnes) to represent him in the underlying case for an hourly fee of $200.

21. From April 13, 2010, through July 8, 2011, Barnes spent 185.35 hours on the litigation in Cole County Circuit Court and this Commission.

22. The case Gurley filed before the Circuit Court was necessary to protect the constitutional claims brought by Gurley at this Commission.  Barnes spent 70.3 hours on the circuit court case and 64.9 hours in the case before this Commission.

23. At $200 per hour, the total of 145.2 hours is worth $30,907.00.

24. Barnes incurred expenses for court costs, service fees, transcript costs, copies, and expert fees in the amount of $1,262.50.

25. Barnes spent 2.85 hours of time ($570) not directly related to this Commission case.

Conclusions of Law


We have jurisdiction to hear Gurley’s application.
  

I.  Evidentiary Issues


The Board objected to Gurley’s testimony on the hourly rate he agreed to pay his attorney on grounds of best evidence and discovery abuse because the written fee agreement between Gurley and his attorney had been lost and was not provided to the Board in response to its discovery requests.  We overrule the objection.


The Board made several objections to the expert testimony of Johnny Richardson concerning the reasonableness of the fees charged, the relation between the proceedings of this Commission and those in circuit court, and what special factors were present in this case that merit the awarding of a larger hourly rate than provided for by statute.  Section 490.065 sets the standard for the admissibility of expert testimony.
  The statute provides:  

1.  In any civil action, if scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise.  

2.  Testimony by such an expert witness in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact. 

3.  The facts or data in a particular case upon which an expert bases an opinion or inference may be those perceived by or made known to him at or before the hearing and must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject and must be otherwise reasonably reliable.  

We find that Richardson is qualified to render such opinions and find his testimony helpful to us to understand the evidence as the trier of fact.  Therefore, we overrule the Board’s objections.
II.  Legal Standard for Attorney Fee Applications

Section 536.087.1 states:

A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.
A.  Agency Proceeding/Contested Case

An agency proceeding is “an adversary proceeding in a contested case pursuant to this chapter in which the state is represented by counsel[.]”
  A “contested case” is “a proceeding before an agency in which legal rights, duties or privileges of specific parties are required by law to be determined after hearing.”
  The relevant inquiry is not whether the agency actually held an “adversary proceeding in a contested case,” but whether a statute, ordinance, or constitutional provision required the agency to do so.
  


The “State” is “the state of Missouri, its officers and its agencies.”
  The Board is a state agency.
  The underlying case was one that the Board brought to establish cause to deny licensure as a private investigator to Gurley.  Sections 590.080.2 and 621.045
 require that we determine such a case after an adversary hearing.  An assistant attorney general represented the Board in the underlying case.  Therefore, the underlying case was a contested case and an agency proceeding.


Gurley filed a civil action to protect his constitutional right to work that is recognized as a property interest that he could have deferred at this Commission if there had been a “grandfather” provision that protected the rights of private investigators already working in the state.  Absent that provision, Gurley would have been remiss in not filing a civil case along with the underlying case given the posture of his claims at issue.

B.  Prevailing Party

Section 536.085(2) defines a “party” to include:  

(a) An individual whose net worth did not exceed two million dollars at the time the civil action or agency proceeding was initiated[.]
Gurley’s net worth at the time that the Board denied his application and when he filed the underlying complaint was within the amount that allows him to be a party in a fee proceeding.  


Section 536.085(3) defines “prevails” as:

obtains a favorable order, decision, judgment, or dismissal in a civil action or agency proceeding[.] 

In the underlying complaint, the Board asked that we uphold its denial of Gurley’s license. We decided that Gurley should be licensed.  Clearly, Gurley prevailed.


On the issue of whether Gurley “obtained” a favorable result, the Court of Appeals has defined “obtained,” as used in § 536.085(3), as:

 “Obtain,” in its simplest form, means “to get possession of ... to arrive at; to reach; to achieve....” Webster's Dictionary of the English Language, Unabridged 1236 (Encyclopedia Ed.1977).[
]
When the favorable result comes after the prevailing party has actively contested the agency’s action, the prevailing party has “obtained” the favorable decision.
  Gurley hired counsel and 
actively contested the Board's licensure denial at the hearing.  Gurley obtained the favorable result and qualifies as a prevailing party.
C.  Substantially Justified

A prevailing party is entitled to an award of attorney fees and expenses unless we determine that (1) the State’s position was substantially justified or (2) special circumstances make an award unjust.
  The Board argued no “special circumstances” that would make an award of attorney fees unjust, and we find none.  The Board did, however, move for sanctions arguing that the claim for attorney's fees should be dismissed due to petitioners' counsel's failure to disclose the execution of a written contract between counsel and Gurley.  The Board claimed surprise at the hearing, arguing it should have had an opportunity to review the contract between Gurley and Barnes.  This argument, however, is wholly without merit for two reasons.  First, the testimony adduced at the hearing identified the terms of the contract that, according to Gurley’s counsel, could not be located at this time.  Having the fee per hour reduced to writing versus the oral testimony provided related to the fee being $200 per hour would not have yielded any different outcome in this regard.  Indeed, there is no dispute as to the fee.  Secondly, discovery disputes are properly instituted by motions to compel, as provided by our regulations.  There was no motion to compel discovery responses related to the written contract or any oral agreement.  The hourly fee Gurley was charged per hour for Barnes is its legal services was $200.  That basic fact, which is important in a fee case, is not in dispute.  Absent extreme prejudice, dismissal of petitioner's fee complaint would be an extreme measure and one this commission finds it appropriate for this case.  Therefore, attorney fees and expenses are to be awarded unless the State’s position was substantially justified.  

Gurley’s fee application contends that the Board’s position was not substantially justified.  Section 536.087.3 provides in part:  

The fact that the state has lost the agency proceeding or civil action creates no legal presumption that its position was not substantially justified.  Whether or not the position of the state was substantially justified shall be determined on the basis of the record (including the record with respect to the action or failure to act by an agency upon which a civil action is based) which is made in the agency proceeding or civil action for which fees and other expenses are sought, and on the basis of the record of any hearing the court or agency deems appropriate to determine whether an award of reasonable fees and expenses should be made, provided that any such hearing shall be limited to consideration of matters which affected the agency’s decision leading to the position at issue in the fee application.  


The Board must present a prima facie case that he had a reasonable basis in both fact and law for his position,
 and that this basis was not merely marginally reasonable, but clearly reasonable, although not necessarily correct.
  The Board must bear its burden based on the facts previously found in the underlying case and the additional information shown at the attorney fee hearing as to facts and law supporting its substantial justification that led to its decision to deny licensure to Gurley.  We must take into consideration not just the facts as determined in the underlying case, but also how these facts reasonably may have appeared to the Board at the time it issued the licensure denial to Gurley. 
 


Also relevant is the thoroughness and quality of the Board’s investigation.
  “The State has a duty to present a prima facie case explaining the investigative process and defending the 
reasonableness of the action it took.”
  The Board must “demonstrate a sufficiently thorough and sufficiently objective investigation to ensure confidence that the result of the investigation could be viewed as substantially justified.”
  We may find against the Board for its “failure to properly investigate in the manner a reasonable person would have in similar circumstances,” that is, if “the investigation was not sufficiently thorough and sufficiently objective that it could be said that the discipline was substantially justified by the facts that were known or should have been known at the time the action was taken.”
  More specifically, an agency may fail to show substantial justification if it did not make a thorough review of the documentation upon which it relied, failed to conduct thorough interviews of the witnesses, failed to interview pertinent witnesses, or failed to take into account contrary evidence readily available to it.
  

The Board's denial of Gurley's licensure as a private 
investigator did not have a reasonable basis in fact.

Gurley argues that the Board's denial for failure to disclose denial of licensure as a bail bondsman did not have a reasonable basis in fact.  On April 12, 2010, the Board received written notification from the Department of Insurance that Gurley was never denied licensure as a bail bondsman as alleged by the Board.  The Board conceded this point in the underlying case and again in this attorney's fee case.  The Board did not have a reasonable basis in fact to deny Gurley’s license for this reason.
The Board’s denial based on Gurley’s alleged violation of federal

law did not have a reasonable basis in law.
Gurley argues next that the Board had no basis in law to deny his license related to a purported violation of federal law.  In its denial letter to Gurley, the Board alleged he had 
violated 20 CSR 2234- 7.0l0(2)(E)l, a Board rule purporting to require private investigators to “obey all criminal laws – federal, state, and local.”  The Board’s rule, however, was clearly illegal and in direct contradiction to authorizing legislation in place at the time of denial. 

As agreed by the Commission in its ruling in the underlying case, 20 CSR 2234-7.010(2)(E)8 had no statutory support. In fact, it was in direct conflict to §324.1112,
 a statute that authorized the Board to deny licensure requests for criminal acts within two years of application where there was a conviction for either a felony or misdemeanor of moral turpitude.

No reasonable person could read §324.1112 and believe the Board would have “reasonable basis” in law to deny an applicant based on an allegation of a federal crime which is neither a felony nor a misdemeanor of moral turpitude and for which he had never been tried, charged, or convicted, because the regulation goes far past the statute in prescribing a code of conduct for private investigators that is ridiculous and past the statute’s bounds.
Moreover, the Board had the burden of proof, but failed to present any evidence on this issue.  While communications between the Board and its attorney are certainly privileged, this may have been one opportunity to waive the privilege to those communications if they did indeed occur.  This Commission is without evidence or argument that the Board sought a legal determination on the validity of its Regulation 20 CSR 2234-7.010(2)(E)8 in light of the fact that the regulation squarely conflicts with section 324.1112
 and has no authorizing statute.  Other evidence that may have been cogent would include an opinion from the Attorney General, reliance on precedent from a court of competent jurisdiction, or some reason to show why the Board would intentionally stretch the application of a dubious regulation to deny licensure in this case.
1.  Filing of Disciplinary Action


Both the underlying case and this case turn on one key issue -- that the Board failed to properly review the facts and law and draw proper conclusions from the information it had before it.  As stated above, the Board requested information from the Missouri Department of Insurance to ascertain whether or not Gurley had been previously denied a license.  Then with a response in hand, showing that Gurley had never been denied a bail bondsman license in the State of Missouri, the Board used that exact reason (the alleged denial of a bail bond's license in the State of Missouri by the Department of Insurance) as one of two points for denial of Gurley's license.


Unfortunately, the Board's failure to observe facts clearly within its possession is just part of the conundrum it created.  The other factor that should have guided the Board away from denial of licensure in this instance was surely of the Board's own doing.  Part of the State's responsibility in providing oversight of licensed professionals as to implement regulations that follow rather than supersede the very statutes that are supposed to protect the public from unscrupulous or qualified participants in the marketplace but at the same time afford meaning to our constitutional right of entry into the marketplace.  In promulgating a regulation that completely usurps the statute upon which it is based, the Board failed in its duty to implement a regulation that follows the law.  Worse still, the Board then applied its regulation in such a fashion as to extrapolate a supposed violation of federal law that it failed to investigate.  At the hearing, the Board was unable to produce any analysis of its own regulation, the statutory framework, or even the federal law Gurley was alleged to have violated.  As such, it failed to introduce any evidence to support its claim that its position was substantially justified when it relied on its regulation (such as it was) to deny Gurley's licensure. 

The statute supports Gurley because Gurley specifically included as a position at issue in the fee application that the Director “failed to provide sufficient evidence to establish either the charge the Board made in the denial or in the charge he made at the hearing.”
  That the Board understood this is evident in its proposed order, where it alleges that it justifiably relied on the law and regulations that govern it.  Going further, the Board asserts that but for the "new" information that the regulation upon which he relied to deny Gurley his private investigator's license was invalid, it had to comply with that regulation.  In general, the Board's position is reasonable, but here, where a new board creates new regulations that disagree and fail to follow the statute that authorizes them, and on its face cannot be read in pari materia, then the Board (with or without legal counsel on this issue, which it ought to have received) must have known that the regulation described as invalid by this commission in the underlying case was improper.

The regulation and its purported authorizing statute, when placed side by side show clearly that the regulation is fatally flawed:

	Regulation
	Statue

	(E) Compliance with the Law.

1. Private investigators shall obey all

criminal laws—federal, state, and local.

A. “Criminal laws” include the penal

ordinances and regulations of political subdivisions

of a state or the agencies of the federal

government.

2. Private investigators shall conform

their conduct to the expectations of an

ordered society:

A. Private investigators shall not

commit intentional torts.

B. Private investigators shall not

cause injury to others through negligence or

reckless behavior.

3. The burden of proving justification or

excuse for any violation of this section shall

be upon the private investigator.
	Information regarding criminal offenses, licensee to divulge as required by law--prohibited acts. 
324.1128. 1. Any licensee may divulge to the board, any law enforcement officer, prosecuting attorney, or such person's representative any information such person may acquire about any criminal offense. The licensee may instruct his or her client to divulge such information if the client is the victim, but such person shall not divulge to any other person, except as he or she may be required by law, any information acquired by such person at the direction of the employer or client for whom the information was obtained.
2. No licensee officer, director, partner, associate, or employee thereof shall: 

(1) Knowingly make any false report to his or her employer or client for whom information was being obtained; 

(2) Cause any written report to be submitted to a client except by the licensee, and the person submitting the report shall exercise diligence in ascertaining whether or not the facts and information in such report are true and correct; 

(3) Use a title, wear a uniform, use an insignia or an identification card, or make any statement with the intent to give an impression that such person is connected in any way with the federal government, a state government, or any political subdivision of a state government; 

(4) Appear as an assignee party in any proceeding involving claim and delivery, replevin or other possessory action, action to foreclose a chattel mortgage, mechanic's lien, materialman's lien, or any other lien; 

(5) Manufacture false evidence; or
(6) Create any video recording of an individual in their domicile without the individual's permission. Furthermore, if such video recording is made, it shall not be admissible as evidence in any civil proceeding. 

RSMo. Supp. 2009.



The regulation is simply too broad.  One part even prohibited private investigators from causing injury to others through negligence or reckless behavior.  

The Board argues that even if the regulation is invalid and the Board had recognized that fact, the Board had little choice but to follow its regulation.  If this were a case where the regulation called for a particular procedure, the Board’s argument would be well placed, but in this case, the Board had discretion in the denial of Gurley’s application.  It exercised its discretion in what must have been full knowledge of its controverted confabulation of a factual basis for denial and invalid regulation that on its face conflicts with the statue.  Accordingly, the 
Board’s reliance on facts and law is misplaced as to the facts upon which the denial was based and the legal footing was shattered when the Board read its own discretion out of 324.1134
 to force a nonsensical reading of 20 CSR 2234-7.010’s Code of Conduct, which, among other things, says, don’t make false statements and diligently and honestly perform your duties.  In this case, this is advice the Board should have heeded.


Additionally, even if the Board didn’t know when it made its decision, it should have later admitted that the factual and or legal bases for the denial were improper, but it chose not to do so.  In our decision in the underlying case, we stated:  “The Board, however adduced no evidence in support of this allegation and did not brief the issue, so we consider the allegation to be waived."   Surely after the Board recognized from a communication in its own file that its reliance on the alleged past denial of a bail bondsman's license was inappropriate, it could have changed direction at least on this issue, but it failed to do so. In this regard, the position of the state was unreasonable as evidenced by the Board's agreement that it had no factual basis for denial of Gurley's license was or could be properly predicated on Gurley's past denial of his request to be a bail bondsman. 


We interpret “position of the state” in § 536.087.1 and “the position at issue in the fee application” in subsection 3, liberally consistent with the remedial purposes of the legislation.  
The Missouri statutes in question are patterned after the Federal Equal Access to Justice Act (“EAJA”), 28 U.S.C. § 2412 (1982). The purpose of this law is to require agencies to carefully scrutinize agency and court proceedings and to increase accountability of the administrative agencies. . . .  The law is designed to encourage relatively impecunious private parties to challenge abusive or unreasonable government behavior by relieving such parties of the fear of incurring large litigation expenses. . . .[
]


“Abusive or unreasonable government behavior” can occur not just by an agency initiating actions without substantial justification, but also by continuing the action when the facts supporting the original action change in a fashion that destroys the original rationale.  A citizen litigant can be just as damaged by an agency continuing with what, in the midst of litigation, has become a position lacking in substantial justification as the citizen can be damaged by an action unjustified from the beginning.  

Also, the principle followed by the United States Supreme Court in regard to the EAJA is that it is the agency’s position in the proceeding taken as “an inclusive whole” that must be 
substantially justified.
  Although we found no federal case that addressed the situation we have here, one court used the Supreme Court’s principle to resolve a dispute over whether attorney fees should be allowed when an agency had no substantial justification for some of the documents demanded in a subpoena but did have justification for other documents.  The Court of Appeals held in favor of the agency, but described in dicta a situation closely analogous to the instant case:
Without deciding the extent of the Customs Service's summons power under § 1509, we find that the district court did not abuse its discretion in determining that the government was substantially justified in its position.  As the Supreme Court has noted, “the EAJA ... favors treating a case as an inclusive whole, rather than as atomized line-items”.  Commissioner, Immigration and Naturalization Service v. Jean, 496 U.S. 154, 161-62, 110 S.Ct. 2316, 2320, 110 L.Ed2d 134 (1990).  There may well be situations in which the government is justified initially but its subsequent unjustified actions merit an award of attorney's fees for the unjustified portion of the conduct.  For example, the government might have suspicion to justify investigating an importer; the investigation might reveal that the government's suspicions were wrong, yet the government might nonetheless persist in bringing suit for allegedly owing duty.  This appeal, however, does not present such a situation, and the district court did not abuse its discretion either in treating the case as a whole or 
in determining that the position of the government was, as a whole, substantially justified.[
]
We consider this dicta instructive only, but it does support our interpretation of §536.087 to require the agency to show substantial justification for continuing with an action after the original facts relied on change significantly.  
Therefore, even if we had found that the Board’s action was substantially justified when it decided to file the underlying complaint, we conclude that Gurley may be granted attorney fees pursuant to § 536.087 if the Board’s position at the hearing was not substantially justified.
As our conclusions of law in the underlying case show, the change in Gurley’s legal situation left the Board without any reasonable basis in law or fact to prove the underlying denial.  The Board has presented us with nothing in the record of the underlying case or in the evidence at the fee hearing to show substantial justification for proceeding to hearing on the allegations in the underlying complaint after it determined that its factual basis for the denial was wrong.  Therefore, even if the Board was substantially justified in filing the underlying complaint, its position of proceeding to hearing on that denial was not substantially justified.
We deny the Board’s defense that it was substantially justified in its denial, or in the alternative, when continuing to proceed at the underlying hearing.  Accordingly, Gurley is a prevailing party in an agency proceeding who shall be awarded reasonable fees and expenses as provided in §§ 536.085 and 536.087.
II.  Attorney Fees

Section 536.087.1 requires that Gurley “shall be awarded those reasonable fees and expenses incurred by that party in the . . . agency proceeding[.]”

Section 536.085(4) provides:
(4) “Reasonable fees and expenses” includes the reasonable expenses of expert witnesses, the reasonable cost of any study, analysis, engineering report, test, or project which is found by the court or agency to be necessary for the preparation of the party's case, and reasonable attorney or agent fees. The amount of fees awarded as reasonable fees and expenses shall be based upon prevailing market rates for the kind and quality of the services furnished, except that no expert witness shall be compensated at a rate in excess of the highest rate of compensation for expert witnesses paid by the state in the type of civil action or agency proceeding, and attorney fees shall not be awarded in excess of seventy-five dollars per hour unless the court determines that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.]
In his application, Gurley requests an award of $37,387 for attorney fees, which represents 167.6 hours at $200.00 per hour.  He also requests other costs related to all action and a witness fee for his expert.
In his written arguments, Gurley requests that we calculate the fee award at the rate of $200 per hour because that is the prevailing rate for attorneys with the skill set Barnes and Associates brings to the table.  Specifically Gurley points to the firm’s ability to bring an administrative law case before the Commission, address criminal issues substantially and procedurally on federal and state claims, raise the constitutional issues at circuit court, and litigate in these two separate venues.  Additionally, Gurley relied on his attorneys for exacting practical advice to the extent that he was able to keep employees working, maintain his business even in his absence as an investigator, and avoid criminal prosecution.  Additionally, because of the unique circumstance the denial of his license put him in, Gurley had to rely on the most uncommon trait in the legal profession – the willingness of a law firm to take his case with a possible expectation that an out of work private investigator could not pay the $22,000 currently due.  These special factors require an increase from the statutory rate of $75 to $200 in this case.
Summary

Gurley is a prevailing party in an agency proceeding, as those terms are used in § 536.085 and defined in § 536.087.

The Board failed to prove that he was substantially justified in filing the underlying complaint because there is no evidence as to what facts and law the Board relied upon.  In the alternative, even if the Board had substantial justification to deny the license, it showed no facts or law that provided substantial justification for continuing to proceed at the hearing to prove the allegations in the underlying complaint after it knew its factual basis was a lie and that it was stretching the application of an invalid regulation.
Therefore, we award reasonable attorney fees and expenses to Gurley.

SO ORDERED on July 20, 2012.


________________________________



NIMROD T. CHAPEL, JR.       


Commissioner
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