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State of Missouri

DIRECTOR OF PUBLIC SAFETY,
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)



Petitioner,
)




)


vs.

)

No. 06-0084 PO



)

FARON C. GUINN,

)




)



Respondent.
)

DECISION


The Director of Public Safety (“the Director”) may discipline Faron C. Guinn for stealing on active duty.  
Procedure


The Director filed a complaint on January 27, 2006.  We received Guinn’s answer on February 24, 2006.  The answer alleges facts in Guinn’s defense.  We do not consider his allegations because, though the technical rules of evidence do not apply in a contested case, we must apply the fundamental rules of evidence.
  Testimony must be offered under oath,
 and Guinn chose not to offer testimony at the hearing.  But we do consider those portions of Guinn’s 
answer in which he admits the charges against him.  Those portions are not evidence; they are judicial admissions that establish the matter and eliminate the need for evidence.
  


We convened a hearing on the complaint on July 5, 2006.  Assistant Attorney General Timothy Anderson represented the Director.  Though notified of the time and place of the hearing, Guinn made no appearance.  Our reporter filed the transcript on July 26, 2006.


We left the record open for the Director to file the deposition of Sergeant J.L. Heath, which the Director described as taken “for this case.”
  On July 11, 2006, the Director filed the deposition as Petitioner’s Exhibit 3.  The Director’s cover letter for Petitioner’s Exhibit 3 states that he copied the letter to Guinn with the deposition attached. 

The Director may use depositions in the same manner and upon the same notice as is in civil actions in the circuit court.
  Missouri Supreme Court Rule 57.07(a) provides:

Any part of a deposition that is admissible under the rules of evidence applied as though the deponent were testifying in court may be used against any party who was present or represented at the taking of the deposition or who had proper notice thereof. Depositions may be used in court for any purpose.
(Emphasis added.)  As to being “present or represented,” the deposition shows that Guinn was not present or represented.  As to proper notice, our file shows that the Director served Guinn with a notice of deposition, which compares with Petitioner’s Exhibit 3 as follows:  

	Deposition Noticed
	Deposition Filed

	9:00 a.m.
	10:00 a.m.

	Offices of Robin Fulton, 
135 East Main Street, Fredericktown, Missouri
	Missouri State Highway Patrol Satellite Headquarters, 
105 Keystone Drive, 
Sikeston, Missouri

	This case
	Director of Public Safety v. DeSpain, our case no. 06-0083, in which the complaint alleges related facts.


Plainly, the deposition filed is not the deposition noticed.  Therefore, the Director has not laid the foundation required according to the provisions of law cited in the preceding paragraph for us to use Petitioner’s Exhibit 3.  

We gave Guinn until September 14, 2006, to file an objection to Petitioner’s Exhibit 3, but he filed no objection.  Because Guinn has made no objection to Petitioner’s Exhibit 3, we must consider any relevant content of the deposition in making our findings of fact.
  Such matters include testimony on the Director’s charges.
Findings of Fact

1. Guinn holds a peace officer license that is, and was at all relevant times, active.  At all relevant times, Guinn was a criminal investigator employed by the Fredericktown Police Department (“the Department”).  In that capacity, he had access to the Department’s evidence room.  
2. The evidence room’s purposes included storage of:  
a. items seized in the line of duty except during testing by the State or defendant, while used in court, or when finally disposed of;
b. abandoned property until restored to the true owner or otherwise disposed of as provided by law; and
c. cash used for controlled drug buys, in which the seller of controlled substances was arrested, and the cash recovered, immediately.

Items in the evidence room should remain there except for those purposes.  
3. From the Department’s evidence room, Guinn took:

a. one .38 revolver and one .22 revolver, which he kept at his main residence;
b. one .22 rifle, which he and other officers used for recreational shooting during night shifts and which he kept at his second residence, a trailer; and 
c. at least $2,350 in cash, which he did not return.  
Guinn also possessed two night vision scopes that he confiscated from suspected drug dealers, but did not deliver to the evidence room.  He put each of the items in this finding to his own personal use. 

4. Guinn also possessed one 12 gauge shotgun that was seized from a suspect in a drive-by shooting and kept it in his patrol car.
5. Guinn took all the items in Findings 3 and 4 while on duty and intended to keep them from their owners.

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.
  The Director has the burden to prove that the allegations in the complaint are cause for discipline under the law.
  A licensee is subject to discipline only on grounds provided by statute.
  Section 590.080.1 provides:

The director shall have cause to discipline any peace officer licensee who [commits certain conduct.]

The Missouri Supreme Court has instructed that:  
[T]he Commission must resort to the statutes and has full authority to reach a decision on the law as it finds it[.
]

We must not apply any regulation that is contrary to statute.
  
I.  Judicial Proceedings

The Director cites his Regulation 11 CSR 75-13.090(3)(A):  
(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who:

*   *   *

(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed.

(Emphasis added.)  That language plainly purports to create, by rulemaking, a new cause for discipline for which the factual basis consists solely of the occurrence of certain judicial proceedings:  a judgment, finding, or plea.  It does not purport to set forth a mere internal policy for its own decisions,
 a principle of evidence,
 or an interpretation of statute.
 
That regulation lacks support in procedure, fact, and law.  As to procedure, references to any judicial proceeding and § 590.080.1(6) are absent from the complaint, so we cannot base discipline on either basis.
  As to fact, the Director offered no evidence of any judicial proceeding, so he has not carried his burden of proof under the regulation or statute.  As to law, the statute, § 590.080.1(6), referred to in the regulation allows discipline only if Guinn:  
[h]as violated a provision of this chapter or a rule promulgated pursuant to this chapter.  
“[A] rule promulgated pursuant to this chapter,” 590, RSMo, is expressly limited to continuing education.
  Section 590.080.1 does not, itself, contain any language authorizing rulemaking.  
Unlike other licensing agencies, the Director has no statutory authority make regulations allowing discipline.
  The Director had plenary rulemaking power under § 590.123.1, RSMo 
2000, “to effectuate the purposes of this chapter [590, RSMo.]”
  But the General Assembly repealed that authority effective August 28, 2001.  

As of that date, § 590.080.1(6) allowed peace officer discipline only for violation of regulations related to continuing education.  Eight months later, the Director first promulgated Regulation 11 CSR 75-13.090 in a notice of rulemaking filed on May 1, 2002.
  Those provisions were not effective until October 30, 2002.  That date was more than a year after the repeal of authority for such regulation.  

The Director has no authority to discipline a licensee based solely on a judicial proceeding in § 590.080.1(6) or elsewhere.
  In that regard, Regulation 11 CSR 75-13.090(3)(C) is contrary to statute.  Therefore, we conclude that Guinn is not subject to discipline under 
§ 590.080.1(6).  
II.  Committed a Criminal Offense
The complaint cites § 590.080.1(2), which allows discipline if Guinn:

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

(Emphasis added.)  The phrase “has committed any criminal offense” has an appropriate meaning in the statute defining such criminal offense. 
No conduct constitutes an offense unless made so by this code or by other applicable statute.[
]
Therefore, the statutes limit the meaning of “has committed any criminal offense” to include only a person who has committed the conduct described under a statute.  We must apply that technical meaning.
  
The Director cites three criminal statutes and his Regulation 11 CSR 75-13.090(2)(A):
(2) As used in section 590.080.1, RSMo:


(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.

(Emphasis added).  That regulation plainly purports to include a person not included in any of the three criminal statutes cited in the complaint and quoted below.  The Director has no power to broaden the statute by rulemaking.
  That regulation is therefore contrary to statute.
   Further, as noted above, there is no evidence of any judicial proceeding listed in Regulation 
11 CSR 75-13.090(2)(A).  To determine whether Guinn “has committed a criminal offense,” we resort to the statutes
 cited in the complaint as follows.  
The Director argues that Guinn committed the criminal offense of transferring a concealable firearm:  
A person commits the crime of transfer of a concealable firearm without a permit if: 


(1) He buys, leases, borrows, exchanges or otherwise receives any concealable firearm, unless he first obtains and delivers to the person delivering the firearm a valid permit authorizing the acquisition of the firearm; or 


(2) He sells, leases, loans, exchanges, gives away or otherwise delivers any concealable firearm, unless he first demands and 
receives from the person receiving the firearm a valid permit authorizing such acquisition of the firearm.[
] 

The term:

“Concealable firearm” means any firearm with a barrel less than sixteen inches in length, measured from the face of the bolt or standing breech[.
]

There is no evidence of any firearm of the specified barrel length that Guinn received from any person or delivered to any person.  Therefore, the Director has not carried his burden of proving that Guinn committed the criminal offense of transferring a concealable firearm.  

The Director also argues that Guinn committed the criminal offense of tampering with physical evidence:  

A person commits the crime of tampering with physical evidence if he: 


(1) Alters, destroys, suppresses or conceals any record, document or thing with purpose to impair its verity, legibility or availability in any official proceeding or investigation; or


(2) Makes, presents or uses any record, document or thing knowing it to be false with purpose to mislead a public servant who is or may be engaged in any official proceeding or investigation.[
]
The “purpose” element of that offense has the following import:


1.  [A] person is not guilty of an offense unless he acts with a culpable mental state, that is, unless he acts purposely . . . , as the statute defining the offense may require with respect to the conduct [or] the result thereof[.]

2.  A person “acts purposely”, or with purpose, with respect to his conduct or to a result thereof when it is his conscious object to engage in that conduct or to cause that result.[
]
There is no evidence that Guinn’s conscious object was to hinder any proceeding or investigation.  Therefore, the Director has not carried his burden of proving that Guinn committed the criminal offense of tampering with physical evidence.  

Finally, the Director also argues that Guinn committed the criminal offense of stealing:

A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.[
]
Guinn took the night scopes from suspects, and the firearms and cash from the Department’s evidence room, and kept them to the exclusion of their true owners.  The statute does not distinguish between personal and professional use, and Guinn claims no right to possess them under lawful procedure.  We conclude that Guinn committed the criminal offense of stealing and is therefore subject to discipline under § 590.080.1(2).  
III.  Active Duty
The Director argues that Guinn is subject to discipline because he:

[h]as committed any act while on active duty or under color of law that involves moral turpitude[.
]

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]  

Under that definition, stealing involves moral turpitude.  The acts occurred while Guinn was on active duty, we find, because he took the night vision scopes from suspected drug dealers, and 
the firearms and cash came from the Department’s evidence room.  Taking items from the evidence room and confronting criminal suspects ordinarily occur in the course of active duty, and nothing in the record suggests that the events at issue occurred otherwise.  Therefore, we conclude that Guinn is subject to discipline under § 590.080.1(3).
Summary


Guinn is subject to discipline under § 590.080.1(2) and (3).  

SO ORDERED on September 19, 2006.



________________________________



TERRY M. JARRETT


Commissioner
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