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DECISION
We find no cause to discipline Kyle Ulrich Guenthmer as a licensed practical nurse (“LPN”) because the Board submitted no evidence to show that his conduct occurred while performing the functions or duties of an LPN or that anyone was relying on the special knowledge and skills that Guenthmer's LPN license evidences.  
Procedure

On July 25, 2008, the State Board of Nursing (“the Board”) filed a complaint to establish cause to discipline Guenthmer as an LPN.  We served Guenthmer by certified mail with our notice of complaint/notice of hearing and a copy of the complaint.
  Guenthmer did not respond.  We held our hearing on February 2, 2009.  Sharie Lynn Hahn represented the Board.  Neither 
Guenthmer nor any representative appeared.  The Board filed its written argument on February 11, 2009.  Guenthmer’s written argument was due on February 12, 2009, but he did not file one.
Findings of Fact

1.
The Board licensed Guenthmer as an LPN.  Guenthmer's license expired on May 31, 2008.
2.
On July 24, 2007, Guenthmer was working for Correctional Medical Services in St. Joseph.  

3.
On July 24, 2007, Guenthmer took and consumed two Valproic Acid tablets and one Prozac 20 mg. tablet (“the medications”) from the psychotropic medication count that Correctional Medical Services kept in its pharmacy stock.  
4.
The medications did not belong to Guenthmer.  Correctional Medical Services did not authorize Guenthmer to take these medications for his personal use.
Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.
  The Board must prove those facts by a preponderance of the evidence.

Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.[
]
The Board contends that Guenthmer's conduct provides is cause for discipline as “misconduct . . . in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096” under § 335.066.2(5).  

“Misconduct” is the commission of wrongful behavior, intending the result that actually comes to pass or being indifferent to the natural consequences.
  Guenthmer's unauthorized taking of what did not belong to him for his personal consumption is misconduct.  

The Court of Appeals interpreted “functions or duties” in an identical licensing statute, as:

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person or thing.”  Webster’s New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, conduct, service, or functions that arise from one’s position (as in life or in a group).  3a:  a moral or legal obligation.”  Webster’s New Collegiate Dictionary, 355 (1977).[
] 

The Board has offered no evidence to establish that Correctional Medical Services employed Guenthmer to perform the functions or duties of an LPN.  Simply because Guenthmer is an LPN does not mean that he was employed as such.  There is not even circumstantial evidence from which we can determine what work Guenthmer was doing.  For instance, there is nothing in the record as to what service Correctional Medical Services was engaged in.  Further, there is not even any evidence to show that Guenthmer held an LPN license on July 24, 2007.  The licensure affidavit that we admitted avers only that the Board licensed Guenthmer as an LPN and that the license lapsed on May 31, 2008.  There is no averment as to when the license was issued or that it was current and active on July 24, 2007.  For these reasons, we conclude that the Board has failed to bear its burden of proving that there is cause to discipline Guenthmer under 

§ 335.066.2(5).

The Board also contends that Guenthmer's conduct is cause for discipline under 

§ 335.066.2(12), which authorizes discipline for “[v]iolation of any professional trust or confidence.”  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his or her clients, but also between the professional and his or her employer and colleagues.
  Without evidence that Correctional Medical Services employed Guenthmer to perform the functions or duties of an LPN, there is nothing to prove that anyone was relying on the special knowledge and skills that his LPN license evidences.  Therefore, we conclude that the Board has failed to bear its burden to prove that there is cause to discipline Guenthmer under § 335.066.2(12).
Summary

We find no cause to discipline Guenthmer.

SO ORDERED on February 24, 2009.


________________________________



NIMROD T. CHAPEL, JR.       


Commissioner
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