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MEMORANDUM AND ORDER


On January 26, 2001, Guardian Health Care, Inc., (Guardian) filed a petition to recover the attorney fees and expenses that it incurred in Guardian Health Care, Inc. v. Department of Social Services, Division of Aging and Division of Medical Services, No. 96-1473 DA (Mo. Admin. Hearing Comm’n) (the underlying case) and in this case. 


On March 6, 2001, the Department of Social Services, Division of Aging and Division of Medical Services, (Department) filed a motion for summary determination with supporting exhibits.  Our Regulation 1 CSR 15-6.450(4)(C) provides that we may decide this case without a hearing if the Department establishes facts that (a) Guardian does not dispute and (b) entitle the Department to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  The following facts are undisputed.   

Findings of Fact

1. Guardian is a provider of in-home services under the Title XX Social Services Block Grant (SSBG) Program and the Title XIX Medicaid program.  When the underlying case was initiated, Guardian’s net worth did not exceed seven million dollars, nor did it have more than 500 employees.

2. On December 18 – 21, 1995, the Department’s Division of Aging conducted an on-site monitoring review at Guardian to investigate anonymous complaints concerning untrained aides and falsified records.  Aging found that more units of service were billed and reimbursed than were actually delivered, claims for reimbursement contained invalid signatures, time sheets were altered or overwritten to increase the time of service, training records did not bear the worker’s signatures, excessive training hours of 10 to 14 hours per day were listed for five different aides, documentation of advanced personal care (APC) training was missing, and time sheets were missing.

3. By letter dated March 25, 1996, Aging notified Guardian of the results of the monitoring review.  Aging held an exit conference with representatives of Guardian on April 15, 1996.  

4. On June 4-7, 1996, Aging’s monitoring staff conducted a second visit at Guardian to examine documents concerning training and service delivery documentation.  Aging found missing or inadequate service delivery documentation and missing or inadequate documentation that proper APC training was provided.

5. By letter dated June 27, 1996, Aging informed Guardian that in lieu of canceling the SSBG contract, Aging determined to allow a further period for Guardian to take corrective action by retraining all direct care staff within 90 days and by correcting service delivery 

documentation within 30 days from the date of the letter.  The letter stated that due to the higher risk to APC clients, Aging determined to transfer all of Guardian’s APC clients to other providers and to cease referrals of all new clients to Guardian until it could be determined that all training requirements were being met.

6. Guardian obtained an extension of the 30-day and 90-day time limits.  On July 5, 1996, Guardian filed a complaint and request for stay order with this Commission in the underlying case.  On July 9, 1996, this Commission granted a stay of Aging’s directives concerning the transfer of Guardian’s APC patients and ending referrals of new clients. 

7. Medical Services conducted an on-site audit of Guardian’s records in July 1997 and identified discrepancies with nurse visit reports. 

8. Aging’s monitoring staff visited Guardian in July and September of 1997 to determine if Guardian had corrected program deficiencies and was in compliance with program standards.  Aging’s staff found missing or inadequate service delivery documentation and missing or inadequate documentation that proper training, including APC training, was provided.

9. On November 19, 1997, Aging issued its final decision that Guardian was not in substantial compliance with SSBG or Title XIX program standards.  The letter stated that Aging was terminating Guardian’s SSBG contract effective 30 days from the date of the letter and that Aging would not accept a proposal to establish any SSBG contract with Guardian for a period of at least 10 years or for the period of any Medicaid termination, whichever was shorter.  The letter stated that the amount of $18,061.02 would be deducted from future SSBG reimbursements to Guardian for SSBG funds received by Guardian for services delivered by an employee who was an immediate family member of a client.

10. By letter dated November 20, 1997, Medical Services notified Guardian that it was terminating Guardian’s participation in the Missouri Medicaid program for a period of three 

years effective 30 days from the date of the letter.  Medical services cited Aging’s findings and determination with respect to the 1997 monitoring of Guardian, as well as deficiencies with respect to the documentation of nurse visits. 

11. Guardian retained counsel Robert Adler, with Rothman, Sokol, Adler & Sarachan, P.C., for assistance with the appeal of the final decisions of Aging and Medical Services.

12. On November 26, 1997, Guardian through counsel filed a complaint with this Commission in the underlying case to appeal the final decisions issued by Aging and Medical Services on November 19 and 20, 1997.

13. This Commission convened a hearing on the complaints in the underlying case on March 31, 1998; July 17, 1998; August 7 and 19-21, 1998; and January 4-7, 1999.  The parties filed their last written argument on October 8, 1999.

14. On March 31, 2000, this Commission issued Findings of Fact and Conclusions of Law in the underlying case.  This Commission found that Guardian had repeated program violations involving overpayments, failed to adequately document services, and failed to properly train aides, including training in APC tasks.  We noted that no evidence showed that Guardian provided substandard services or inadequate care to a patient, and that no evidence showed fraud or a violation of pharmacy laws or rules.  We therefore concluded that Guardian’s SSBG contract and Medicaid provider status should not be terminated.  We ordered Guardian to be placed on probationary status for one year and to provide documentation pertaining to claims and training as Aging and Medical services requires, up to 100% of its claims, for review by Aging and Medical Services prior to payment.  We ordered that in the event Guardian failed to provide the documentation of claims or training, or failed to comply with the applicable 

regulations during the probationary period, Aging would be authorized to terminate Guardian’s SSBG contract upon 30 days written notice and Medical Services is authorized to terminate Guardian’s Medicaid provider status upon 30 days written notice.  We further ordered Guardian to repay $18,061.02 for services rendered by aide Diane Shelton to her immediate family member M.W.

15. Guardian filed an appeal of this Commission’s decision dated March 31, 2000, in the Circuit Court of Cole County.  By order dated December 28, 2000, the court affirmed this Commission’s decision in its entirety.

16. On January 26, 2001, Guardian filed an application for attorney fees and expenses incurred in the underlying case and in this case.  

17. Attorney fees for services of Guardian’s attorney were billed at rates varying from $165 to $175 per hour.  Fees for the attorney’s paralegal were billed at a rate of $65 per hour.  Through January 8, 2001, Guardian incurred $56,555.50 in attorney fees and in excess of  $600 in costs.

Conclusions of Law

Guardian claims attorney fees and expenses under section 536.087.1,
 which provides:  


A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.  

The purpose of section 536.087 is to require state agencies to carefully scrutinize proceedings and to increase the agency's accountability.  Wadley v. Department of Social Services, 895 S.W.2d 176, 178-79 (Mo. App., S.D. 1995).  The statute was designed “to encourage relatively 

impecunious private parties to challenge abusive or unreasonable government behavior by relieving such parties of the fear of incurring large litigation expenses.”  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 902 (Mo. App., W.D. 1997).

I.  Prevailing Party


Section 536.087.1 authorizes an award of attorney fees to a non-state party who "prevails" in an agency proceeding or civil action arising therefrom.  A corporation or other entity qualifies as a "party" under section 536.085(2)(b) if its net worth did not exceed seven million dollars and it did not have more than 500 employees at the time the underlying case was initiated.  There is no dispute that Guardian meets these criteria.  There is also no dispute that Guardian prevailed in the underlying case.  Although Guardian did not prevail on all the issues in the underlying case, it obtained a favorable result because its Medicaid provider status and SSBG contract were not terminated as the Department requested.  Section 536.085(3); Melahn v. Otto, 836 S.W.2d 525, 527-28 (Mo. App., W.D. 1992).

II.  Substantial Justification


A prevailing party is entitled to an award of attorney fees and expenses under section 536.087.1 unless we determine that the “position of the state was substantially justified or that special circumstances make an award unjust.”  The State has the burden to prove that its position was substantially justified.  Melahn, 836 S.W.2d at 529.  The Department’s position need not be correct or even highly justified, but it must have a clearly reasonable basis in fact and law.  Hernandez, 936 S.W.2d at 903.  The Department’s position must be in good faith and capable of 

being reached by a reasonable person.  Id.  “The fact that the state has lost the agency proceeding . . . creates no legal presumption that its position was not substantially justified.”  Section 536.087.3.  

A.  The Law Pertaining to SSBG Contract Revocation

Guardian provided services for which benefit payments are authorized under section 208.152 and under Title XX of the Federal Social Security Act, 42 U.S.C. section 1397, et seq.  Section 660.050.2(21) authorizes Aging to implement the Title XX Block Grant program and provides that Aging shall:


Provide . . . in-home services . . . to the elderly and low-income handicapped adults as designated in the Social Services Block Grant Report, through contract with other agencies, and shall monitor such agencies to ensure that services contracted for are delivered and meet standards of quality set by the division[.]

Pursuant to section 660.050.6, Aging is authorized to promulgate rules to enforce and implement the powers set forth in section 660.050.  Aging promulgated 13 CSR 15-7.021, which provides that in-home service providers shall comply with the regulations and with the terms of the SSBG contract.  Regulation 13 CSR 15-7.021 provides:

(1) The Department of Social Services, Division of Aging’s payment to the provider is made on behalf of an eligible client as an act of indirect or third-party reimbursement and is not made as a payment for the purchase of a service.  However, only those services authorized by the Division of Aging shall be reimbursable to the provider.

(2) The in-home service provider shall deliver services in compliance with the standards set forth in this rule.  

(3) Failure of the provider to comply with the terms of the contract and these standards may constitute a breach of contract. 


Regulation 13 CSR 15-7.021(8) (1997) defines basic personal care services as maintenance services provided in a client’s home to assist with the activities of daily living, 

including, but not limited to, meal preparation and cleanup, assistance with eating, assisting with dressing and grooming, and assisting with bathing and personal hygiene.  


APC services are defined in 13 CSR 15-7.021(9) (1997) as maintenance services provided in a client’s home to assist with activities of daily living when the assistance requires devices and procedures related to altered body functions.  The regulation provides that the following activities constitute APC services as authorized according to the physician and state approved service plan:


1.  Routine personal care of persons with ostomies (including tracheostomies, gastrostomies, colostomies all with well-healed stoma) which includes changing bags, and soap and water hygiene around ostomy or catheter site;


2.  Personal care of persons with external, indwelling and suprapubic catheters which includes changing bags, and soap and water hygiene around site;


3.  Removal of external catheters, inspect skin and reapply catheter;


4.  Administration of prescribed bowel programs, including use of suppositories and sphincter stimulation per protocol and enemas (prepacked only) with clients without contraindicating rectal or intestinal conditions;


5.  Application of medicated (prescription) lotions, ointments or dry, aseptic dressings to unbroken skin including stage I decubitus;


6.  Application of aseptic dressings to superficial skin breaks or abrasions as directed by a licensed nurse;


7.  Manual assistance with non-injectable medications as set up by a licensed nurse;


8.  Passive range of motion (nonresistive flexion of joint within normal range) delivered in accordance with the care plan; and 


9.  Use of assistive device for transfers.     


The relevant standards for employment and training of aides by in-home service providers are set forth in 13 CSR 15-7.021(19), (20), and (21) (1997), which provides:

(19) The in-home service provider shall have a written plan for providing training for new aides . . . which shall include, at a minimum, the following requirements:


(A) Twenty (20) hours of orientation training for in-home service workers within thirty (30) days of employment, eight (8) hours of classroom training will be provided prior to the first day of client contact; 

(B) Twelve (12) hours of orientation may be waived for aides . . . training with adequate documentation in the employee’s records that s/he has received similar training during the current or preceding fiscal year or has been employed at least half-time for six (6) months or more within the current or preceding fiscal year;

(C) May waive all orientation training, except a minimum of two (2) hours’ provider agency orientation to the provider agency, with documentation, placed in the aide’s personnel record, that the aide is a licensed practical nurse, registered nurse or certified nurse aide.  The documentation shall include the employee’s license or certification number current at the time the training was waived;

*   *   * 

(E) Eight (8) hours of advanced personal care training for competency tested home health aides; and 

(F) The advanced personal care aide must demonstrate competency in each advanced personal care task(s) before the provider agency’s registered nurse.  The registered nurse must certify that the aide has been fully trained and can perform each required task.

(20) The in-home service provider shall have written documentation of all basic and in-service training provided which includes, at a minimum, a report of each employee’s training in that employee’s personnel record.  The report shall document the dates of all classroom or on-the-job training, trainer’s name, topics, number of hours and location, the date of the first client contact and shall include the aide’s signature.  If a provider waives the in-service training, the employee’s training record shall contain supportive data for the waiver.

(21) The in-home service provider shall maintain, at a minimum, the following records in a central location . . . and provide them to the Department of Social Services staff or designees upon request:  


(A) Individual client case or clinical records including records of service provision.  These . . . shall include, at a minimum, the following:

*   *   *


(2) Individual client activity report/daily time record that lists the client’s name, dates of service delivery, time spent on each day, by service, activities performed, aide’s signature and the client’s signature verifying each date(s) of service. . . .  If these documents are not maintained in the client’s case record, they must be readily available for monitoring or inspection;

*   *   *


(B) Individual personnel record for each employee which . . . shall include, at a minimum, the following:


1.  Employment application with the employee’s signature showing requirements met for age, education, work experience and the dates employed and terminated by the service provider;


2.  Documentation of at least two (2) references successfully contacted;


3.  Documentation concerning all training and certification received;


4.  Documentation for any waiver of employment or training requirements;

*   *   *


10.  Verification of the current Missouri certified nurse aide, licensed practical nurse or registered nurse license including, at least, the license or certificate number[.] 

Aging’s APC standards governing RN visits are contained in 13 CSR 15-17.021(10) (1997), which provides:

(10) RN visits are skilled nursing services of a maintenance or preventive nature provided to clients with stable chronic conditions. . . .

*   *   *

(E) The RN will be authorized to visit on a monthly basis all personal care recipients who also receive advanced personal care, to evaluate the adequacy of the authorized services to meet the needs and conditions of the client, and to assess the advanced personal care aide’s ability to carry out the authorized services[.]

Regulation 13 CSR 15-17.021(18) (1997) provides that registered nurse supervisory requirements for personal care and APC must follow Medical Services’ Regulation 13 CSR 70-91.010.  Regulation 13 CSR 70-91.010(5)(E)(4) provides:

Advanced personal care tasks shall not be assigned to or performed by any advanced personal care aide until the aide has been fully trained to perform the task, the RN supervisor has observed successful execution of the task and the RN supervisor has certified this in the aide’s personnel record.

Pursuant to 13 CSR 70-91.010(5)(E)(1) and 13 CSR 15-7.021(16)(D), all APC aides are required to be LPNs, CNAs, or competency tested home health aides.  Regulation 13 CSR 15-7.021(17)(B) provides that the designated trainer for the in-home aide’s basic training “may be the supervisor or experienced aide who has been employed by the provider agency at least six (6) months.”  

Regulation 13 CSR 15-7.021(15)(H) (1997) provides:  

(15) The in-home service provider shall meet, at a minimum, the following administrative requirements:

*   *   *   

(H) Ensure that no in-home services worker is a member of the immediate family of the client being served by that worker.  

Any exception to this must be obtained, in writing, from the Division of Aging central office[.]


On August 18, 1995 Guardian entered into a contract with Aging under which Guardian provided in-home services under Title XX.  This contract was amended and renewed on an annual basis through June 30, 1998.  Paragraph 2 of the contract between Guardian and Aging provides in part: 


Provider agrees to perform all services under this contract in compliance with the contract and in compliance with all applicable state and federal regulations lawfully promulgated by the Division or by any federal agency, including any and all amendments to said regulations that may occur during the term of the contract[.]

Paragraph 20 of the contract provides in part:


The Division may cancel this contract at any time for nonfeasance, misfeasance or malfeasance of the contractual obligations by providing the Provider with a written notice of such cancellation.   Should the Division exercise its right to cancel this contract for such reasons, the cancellation shall become effective on the date as specified in the “Notice of Cancellation” sent to the Provider.  Cancellation or termination of this contract shall not be deemed a breach of contract, and no liability will accrue therefore.  Additionally, the Provider agrees, understands and acknowledges their understanding that the purpose and essence of this contract for the Division is orderly, efficient and dependable delivery of services to a population of clients who are vulnerable and at risk.  Therefore, the Provider agrees and understands that the Division reserves the right to unilaterally, but upon written notice, invoke the following changes in the contract when it has cause to do so.  These changes may be invoked by the Division upon material breach or for any other cause when the performance of the Provider, thought not rising to the level of a material breach, has impaired the essence of the Division’s purpose in awarding this contract for services to clients.  The Division may, after written notice to the Provider, invoke any one or more of the following changes as temporary or permanent sanctions of the Provider which, if invoked for reasonable cause, shall not constitute a breach of the contract by the Division:


A.  Elimination of one or more counties from the Provider’s authorized service area and the subsequent transfer of clients served in those county(ies) to other Providers; or 


B.  Prospective cessation, temporarily or permanently, of referrals of new clients to the Provider, either for certain identified county(ies) in the Provider’s authorized service area or for all counties served by the Provider; or


C.  Elimination of a category of service previously authorized to the Provider, either prospectively for new clients or for all clients receiving that service category with the subsequent transfer of clients receiving that service category to other Providers; or 


D.  Providing notice to the Provider that participation in the in-home services program as a Provider from the date of the notice shall be considered probationary by the Division and that certain additional actions, remedial or otherwise, will be necessary to prevent cancellation of the contract by the Division; or


E.  Demand that the Provider make certain assurances in lieu of cancellation of the contract, including but not limited to financial assurances to satisfy the Division that all danger of a sudden business failure and service disruption will be unlikely; or


F.  Any similar remedies reasonably calculated to correct or prevent further impairment of the contract or delivery of services that are substandard, delivered in a substandard manner or delivered but not documented according to the requirements of this contract. 

Paragraph 21 of the contract provides in part:


The Division [of Aging] reserves the right to terminate this contract at any time for the convenience of the State of Missouri, without penalty or recourse, by giving written notice to the Provider at least thirty (30) days prior to the effective date of such termination.

Paragraph 27 of the contract provides in part:


The Provider shall keep and maintain adequate, legible, genuine and complete records to verify the delivery of services in accordance with the terms of this contract for a period of five (5) years following the contract’s expiration.  The Provider agrees to make all such records available to the Division . . . .  The Provider agrees that failure to comply with this provision shall be deemed a material breach of this contract and to repay to the Division all amounts received for any services which are not adequately verified and fully documented by the Provider’s records.  Adequate 

verification and full documentation shall mean that the Provider’s records are such that an orderly examination by a reasonable person is possible and can be conducted without the use of information extrinsic to the records and that such an examination can readily determine that the Provider’s services were provided including but not limited to the date, time, place, nature and by whom provided. 


The contract amendment entered into by Guardian and Aging that extended the contract from July 1, 1996, to June 30, 1997, provided a new paragraph 31, which states in part:


The Provider agrees and understands that, in the event that services are delivered by the Provider and billed to the Title XIX Medicaid Program under a Participation Agreement with the Division of Medical Services, the Provider must also allow the Division to monitor all aspects of Medicaid service delivery under the same terms and conditions as monitoring of this contract.  Failure to allow monitoring of Medicaid performance by the Division shall constitute a material breach of this contract.  This contract requires that for all Medicaid eligible service recipients who are also authorized for Social Service Block Grant services, the Provider will submit claims for all services first to the Medicaid program and may bill the block grant program under this contract only by submitting Medicaid payment denial documents as invoices for such services.

1.  Determination concerning 1996 Sanctions


Based on the second visit to Guardian on June 4 – 7, 1996, Aging notified Guardian of various deficiencies of operation, including the failure to train its employees according to the standards set forth in 13 CSR 15-7.021(19).  Aging determined to impose sanctions by transferring all APC clients from Guardian to other providers and ceasing all new referrals to Guardian.


Guardian argued that the 1996 sanctions were unsupported because the deficiencies alleged by Aging occurred prior to the time that Guardian undertook corrective action.  Guardian asserted that the parties agreed to a corrective action plan at the exit conference on April 15, 1996, and that the corrective action as to training had begun in June of 1996.


Pursuant to 13 CSR 15-7.021(19)(F), aides performing APC tasks must demonstrate competency in each task before the provider agency’s RN.  The RN must certify that the aide has been fully trained and can perform each task before the aide is assigned to an APC task.  13 CSR 15-7.021(19)(F); 13 CSR 15-17.021(18); 13 CSR 70-91.010(5)(E)(4).  The training waivers for licensure status, prior training or prior experience, as set forth in 13 CSR 15-7.021(19)(B) and (C), apply only to orientation training, not to APC training.


Paragraph two of the SSBG contract provides that Guardian agrees to comply with all state and federal regulations pertaining to in-home services.  Paragraph 20 of the contract allows Aging to invoke sanctions, including the cessation of referrals of new clients to the provider and elimination of a category of service previously authorized to the provider, to prevent further impairment of the contract.  Paragraph 20 provides that sanctions imposed for reasonable cause do not constitute a breach of the contract by Aging.


This Commission determined that the record in the underlying case did not support Guardian’s claim that corrective action as to training would begin in June of 1996 by agreement of the parties.  Guardian received notice of deficiencies of operation, including deficiencies concerning APC training, in March of 1996.  By letter dated March 25, 1996, Aging informed Guardian of the deficiencies of operation revealed during the first monitoring review, and informed Guardian of the opportunity of an exit conference to discuss the deficiencies and provide additional information or documentation.  


At the exit conference on April 15, 1996, Guardian’s representatives declared that the records concerning APC training were available for review by Aging.  After the exit conference, Aging sent a letter to Guardian dated April 23, 1996, which stated that monitoring staff would conduct the second visit to examine documents concerning the deficiencies.  


Aging’s monitoring staff conducted the second visit on June 4 – 7, 1996.  The second visit revealed deficiencies with APC competency testing and APC training that existed during the previous three months of March, April and May, 1996.  Although some of the identified deficiencies occurred before the exit conference, the majority occurred after Guardian represented that the APC training documents were available for review.


In the underlying case, Guardian did not establish that its training was in compliance with the applicable standards at the time of Aging’s second visit on June 4-7, 1996.  Guardian did not establish that corrective action could wait until after the second visit.  After proper notice and an opportunity to take corrective action, Guardian did not ensure that its aides were competency tested by an RN before performing APC tasks as required by 13 CSR 15-7.021(19)(F).  We therefore concluded that because Guardian failed to comply with 13 CSR 15-7.021(19)(F), the sanctions of transferring APC clients and ceasing new referrals were permitted under the terms of the SSBG contract and were appropriate sanctions when they were issued, even though these sanctions were stayed by this Commission.

2.  Determination concerning Termination of Title XX Contract


Aging’s letter dated November 19, 1997, indicated that Aging was terminating Guardian’s SSBG contract effective 30 days from the date of the letter.  Aging alleged that Guardian was not operating in compliance with SSBG program standards in the following respects:  (1) failure to correct substantial deficiencies with the staff training requirements of 13 CSR 15-7.021(19) by failing to train aides and document training; (2) inadequate documentation of employment dates and nurse visit times and dates in violation of 13 CSR 15-17.021(21); 

(3) knowingly hiring and being reimbursed for services delivered by a member of a client’s immediate family in violation of 13 CSR 15-7.021(19)(H); and (4) altering time sheets so that 

services were reimbursed at a higher rate than actually delivered in violation of 13 CSR 15-7.021(21)(A)2.


Guardian asserted that Aging’s allegations were unsupported and that numerous allegations relate to circumstances existing prior to undertaking corrective action.  Aging asserted that Guardian failed to establish by a preponderance of the evidence that the termination of its contract was inappropriate.  Aging argued that the termination of the contract was appropriate because Guardian failed to establish adequate changes to allow it to stay in compliance with program standards.

a.  Staff Training Requirements


Regulation 13 CSR 15-7.021(19)(A) requires 20 hours of orientation training for in-home service workers within 30 days of employment, and eight hours of classroom training prior to the first day of client contact.  Regulation 13 CSR 15-7.021(19)(B) allows a waiver of 12 hours of 

orientation if the employee’s records contain documentation of similar training received during the current or preceding fiscal year or documentation of similar employment at least half-time for six months or more within the current or preceding fiscal year.  All orientation training except for a minimum of two hours of provider agency orientation may be waived with documentation that the aide is an LPN, RN or CNA.  13 CSR 15-7.021(19)(C).


In order for an aide to perform APC tasks, eight hours of APC training are required under Regulation 13 CSR 15-7.021(19)(E).  The aide must also demonstrate competency in each APC task before the provider agency’s RN.  13 CSR 15-7.021(19)(F).  Upon completion of the APC competency demonstration for each task, the RN must certify that the aide has been fully trained and can perform each APC task.  13 CSR 15-7.021(19)(F); 13 CSR 15-17.021(18); 13 CSR 70-91.010(5)(E)(4).  CNAs must be competency tested before an RN prior to performing APC tasks.  13 CSR 15-7.021(19)(F).


Guardian failed to demonstrate substantial compliance with the staff training requirements of 13 CSR 15-7.021(19)(A), (B), (C), (E), and (F).  Guardian was not providing the full eight hours of orientation training or the documentation of waivers in compliance with 13 CSR 15-7.021(19).  Guardian did not have documentation that aides demonstrated competency in numerous APC tasks before the provider agency’s RN prior to performing those APC tasks as set forth in 13 CSR 15-7.021(19)(F).  Guardian did not have documentation to show that aides completed the required eight hours of APC training or were certified to perform APC tasks as set forth in 13 CSR 15-7.021(19)(E).  The majority of the deficiencies related to tasks performed between March and September 1997, after Guardian was given ample notice and opportunity to take corrective action with respect to the deficiencies.

b.  Documentation of Employment Dates and Nursing Visits


Regulation 13 CSR 15-17.021(21) requires that the provider maintain service records, including time records showing the date and time of service delivery.  The regulation also requires that the provider maintain employment documents showing the dates workers were employed and terminated by the service provider.  


Aging’s monitoring staff discovered that employee-hiring documents were not accurate as to the dates of employment.  These deficiencies were found after Guardian was given notice and opportunity to take corrective action.

c.  Services Delivered by Member of Client’s Immediate Family

The provider must ensure that no in-home service worker is a member of the immediate family of the client served by that worker.  Regulation 13 CSR 15-7.021(15)(H).  Guardian was reimbursed $18,061.02 for services delivered by aide Shelton to client M.W. for the period 

May 28, 1993, through February 10, 1997.  When Guardian learned that the aide was related to the client, it terminated the aide’s employment with Guardian.  

Guardian failed to carry its burden to show that it ensured that Shelton was not a member of the M.W.’s immediate family as provided in 13 CSR 15-7.021(15)(H).  Therefore, Guardian was required to repay $18,061.02 for services provided by Shelton.

d.  Altered Time Sheets


Regulation 13 CSR 15-7.021(21)(A)2 requires daily time records that list “the client’s name, dates of service delivery, time spent on each day, by service, activities performed, aide’s signature and the client’s signature verifying each date(s) of service.”  


Aging’s monitoring staff discovered that Guardian’s billing personnel had changed time sheets to show a different type of service, and, consequently, services were reimbursed at a higher rate than was appropriate for the services actually delivered.  By changing the time sheets, Guardian violated 13 CSR 15-7.021(21)(A)2.  The time sheets were changed between October 1996 and July 1997, after Guardian was provided notice and an opportunity to correct deficiencies with regard to service delivery verification.

3.  Summary of Title XX Contract Termination


Guardian failed to comply with regulations pertaining to staff training, employment documentation, services provided by a member of a client’s immediate family, and service delivery documentation.  Guardian was provided notice and an opportunity to correct the deficiencies, which it failed to do, except that it eventually terminated Shelton’s employment.  We concluded that Guardian is required to repay Aging $18,061.02 for services delivered by a member of the client’s immediate family.  Guardian’s failure to provide services in compliance with 13 CSR 15-7.021(19) and (21) constitutes a material breach of the SSBG contract pursuant to paragraphs 2, 20, and 27 of the contact and pursuant to 13 CSR 15-7.021(2) and (3).  Guardian’s actions constitute misfeasance and malfeasance of the contractual obligations under 

paragraph 20.  Guardian materially breached paragraph 27 of the contract by failing to “keep and maintain adequate, legible, genuine and complete records to verify the delivery of services[.]” 


Paragraph 20 of the contract provides that upon material breach by Guardian, Aging has the discretion to cancel the contract or to unilaterally invoke changes in the contract as set forth therein for reasonable cause.  That discretion became ours.  We noted that there were no allegations or evidence that any of Guardian’s actions resulted in harm to any client or in substandard service provided to any client.  There were no allegations that Aging sought additional recoupment of payments for services rendered by Guardian, except for the $18,061.02 for services delivered by a member of the client’s immediate family.  We therefore concluded that Guardian’s SSBG contract should not be terminated.  Instead, we imposed the following changes in the contract:  (1) Guardian shall be on probationary status for a period of one year; and (2) During the one-year probationary period, Guardian shall submit to Aging such documentation of claims and training as required by Aging, including documentation of up to 100% of the training provided to its aides and up to 100% of its claims for Aging’s review prior to payment.  We determined that if Guardian fails to provide documentation of claims and training or fails to comply with the applicable regulations, then Aging may terminate Guardian’s contract upon 30 days’ written notice.   

B.  The Law Pertaining to Medicaid Provider Status

Guardian provided services for which benefit payments are authorized under section 208.152 and under Title XIX of the Federal Social Security Act, 42 U.S.C. sections 1397, et seq.  Pursuant to section 208.153.1, Medical Services is authorized to define by rule and regulation the reasonable costs, manner, extent, and quality of medical assistance consistent with the provisions of sections 208.151 and 208.152.

Medical Services promulgated Regulation 13 CSR 70-91.010, which provides the following personal care requirements under the Missouri Medicaid program:

(1) Persons Eligible for Personal Care Services.  Any person who is determined eligible by the Division of Family Services for Title XIX benefits and is found to be in medical need of personal care services as an alternative to institutional care. . . .  Eligibility procedures for personal care services are as follows:


(A) Recommendations for Personal Care Services.


1.  The recipient must need an institutional level of care which is defined as twenty-four (24)-hour institutional care on an inpatient or residential basis in a hospital or nursing facility (NF) and approved by the Division of Aging. 

*   *   *

(3) Criteria for Providers of Personal Care Services.  


(A) The provider of personal care services must have a valid participation agreement with the state Medicaid agency.  The issuance of the participation agreement is dependent upon the department’s acceptance of an application for enrollment.  The provider must submit the written proposal to the Department of Social Services, Division of Aging required to become a Title XX in-home services provider and be approved to provide Title XX in-home services.  Once approved to provide Title XX in-home services by the Division of Aging, the provider will be allowed to execute a Title XIX participation agreement with the Division of Medical Services.  Thereafter, a provider is not required to actually accept or deliver services to clients who are authorized for both programs or to clients who are authorized for Title XX services only. . . . 

*   *   *

(5) Advanced personal care services are maintenance services provided to a recipient in the individual’s home to assist with activities of daily living when this assistance requires devices and procedures related to altered body functions.


(A) Persons Eligible for Advanced Personal Care Services.  Any person who is determined eligible for Title XIX benefits from the Division of Family Services, found to be in need of personal care services as an alternative to institutional care as specified in 

section (1) of this rule, and who requires devices and procedures related to altered body functions is eligible for advanced personal care services. 


(B) The following activities constitute advanced personal care services and shall be provided according to the plan of care:

1.  Routine personal care of persons with ostomies (including tracheostomies, gastrostomies, colostomies all with well-healed stoma) which includes changing bags, and soap and water hygiene around ostomy site;


2.  Personal care of person with external, indwelling and suprapubic catheters which includes changing bags, and soap and water hygiene around site;


3.  Removal of external catheters, inspect skin and reapply catheter;


4.  Administration of prescribed bowel programs, including use of suppositories and sphincter stimulation per protocol and enemas (prepacked only) with clients without contraindicating rectal or intestinal conditions;


5.  Application of medicated (prescription) lotions, ointments or dry, aseptic dressings to unbroken skin including stage I decubitus;


6.  Application of aseptic dressings to superficial skin breaks or abrasions as directed by a licensed nurse;


7.  Manual assistance with noninjectable medications as set up by a licensed nurse;


8.  Passive range of motion (nonresistive flexion of joint within normal range) delivered in accordance with the care plan; and 


9.  Use of assistive device for transfers.

*  *   *


(D) Advanced Personal Care Plans.  Plans of care which include advanced personal care services must be developed by the provider agency RN in collaboration with the state agency case manager.


(E) Criteria for Provider of Advanced Personal Care Services. . . .


1.  All advanced personal care aides employed by the provider must be at least age eighteen (18) and shall be an LPN or a certified nurse aide, or competency tested home health aide . . . . 


2.  Personal care providers are required to provide training to advanced personal care aides, in addition to the preservice training requirements described in section (2) of this rule.  The additional training shall consist of eight (8) classroom hours and must be completed prior to the provision of any advanced personal care tasks.


3.  The additional advanced personal care training must include, at a minimum, the following topics:

A. Observation of the client and reporting observation;

B. Application of ointments/lotions to unbroken skin;

C. Manual assistance with oral medications;

D. Prevention of decubiti;
E. Bowel routines (rectal suppositories, sphincter stimulation);

F. Enemas;

G. Personal care for persons with ostomies and catheters; 

H. Proper cleansing of catheter bags;

I. Positioning and support of the client;

J. Range of motion exercises;

K. Application of nonsterile dressings to superficial skin breaks; and

L. Universal precaution procedures as defined by the Center for Disease Control.

4.  Advanced personal care tasks shall not be assigned to or performed by any advanced personal care aide until the aide has been fully trained to perform the task, the RN supervisor has observed successful execution of the task and the RN supervisor has certified this in the aide’s personnel record. . . . 

5.  For clients receiving advanced personal care services, it is required that on-site RN visits be conducted at six (6)-month intervals.  During these visits, the RN shall conduct an evaluation of the client’s condition and the adequacy of the service plan and the advanced personal care aide’s performance in the delivery of care. 

Sanctions may be imposed against a provider in the Medicaid program for the following reasons as set forth in 13 CSR 70-3.030(2)(A):


1.  Presenting, or causing to be presented, for payment any false or fraudulent claim for services . . . in the course of business related to Medicaid;


2.  Submitting, or causing to be submitted, false information for the purpose of obtaining greater compensation than that to which the provider is entitled under applicable Medicaid program policies or rules, including, but not limited to, the billing 

or coding of services which results in payments in excess of the fee schedule for the service actually provided. . . . ;

*   *   * 


6.  Engaging in conduct or performing an act deemed improper or abusive of the Medicaid program or continuing the conduct following notification that the conduct should cease. . . . 

7.  Breaching of the terms of the Medicaid provider agreement of any current written and published policies and procedures of the Medicaid program (such as are contained in provider manuals or bulletins) or failing to comply with the terms of the provider certification on the Medicaid claim form;

*   *   *


17.  Failing to correct deficiencies in provider operations 

. . . within the time frame provided from any other agency having licensing or certification authority;

*   *   *


19.  Being suspended or terminated from participation in another governmental medical program such as Worker’s Compensation, Crippled Children’s Services, Rehabilitation Services and Medicare;

*   *   *

28.  Having services billed and rendered which were upgraded from those actually ordered . . . . 

Regulation 13 CSR 70-3.030(3) provides for the following sanctions under the Missouri Medicaid program:

Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (2) of this rule:


(A) Failure to respond to notice of overpayments or notice of deficiencies in provider operations within the specified forty-five (45)-day time limit shall be considered cause to withhold future provider payments until the situation in question in resolved;


(B) Termination from participation in the Medicaid program for a period of not less than sixty (60) days nor more than ten (10) years;


(C) Suspension of participation in the Medicaid program for a specified period of time;


(D) Suspension or withholding of payments to a provider;


(E) Referral to peer review committees including PSROs or utilization review committees;


(F) Recoupment from future provider payments;


(G) Transfer to a closed-end provider agreement not to exceed twelve (12) months or the shortening of an already existing closed-end provider agreement;


(H) Attendance at provider education sessions;


(I) Prior authorization of services;


(J) One hundred percent (100%) review of the provider’s claims prior to payment;


(K) Referral to the state licensing board for investigation;


(L) Referral to appropriate federal or state legal agency for investigation, prosecution, or both, under applicable federal and state laws;


(M) Retroactive denial of payments[.]

Regulation 13 CSR 70-3.030(4)(A) provides for the following factors to be considered in determining sanctions to be imposed:


1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to Medicaid recipients, or circumstances were such that the provider’s behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, practices potentially dangerous to patients and fraud are to be considered particularly serious; 


2.  Extent of violations—The state Medicaid agency shall consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of Medicaid claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred. . . . 


3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency’s decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions—The Medicaid agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the Missouri Medicaid program, any other governmental medical program, Medicare or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection;


5.  Prior provision of provider education—In cases where sanctions are being considered for billing deficiencies only . . . . 


6.  Actions taken or recommended by peer review groups, licensing boards or Professional Review Organizations (PRO) or 

utilization review committees—Actions or recommendations by a provider’s peers shall be considered as serious if they involve a determination that the provider has kept or allowed to be kept, substandard medical records, negligently or carelessly performed treatment or services, or, in the case of licensing boards, placed the provider under restrictions or on probation.

1.  Determination concerning Medicaid Provider Status


Guardian argued that the evidence did not support the termination of its Medicaid provider status.  Medical Services alleged that Guardian’s Medicaid provider status should be terminated for program violations under 13 CSR 70-3.030(2)(A)1 (false or fraudulent claims); 

13 CSR 70-3.030(2)(A)2 (submitting false information for the purpose of obtaining greater compensation than entitled); 13 CSR 70-3.030(2)(A)28 (services billed and rendered that were upgraded from those actually ordered); 13 CSR 70-3.030(2)(A)6 (performing an act deemed improper or abusive of the Medicaid program); 13 CSR 70-3.030(2)(A)7 (breaching the terms of the Medicaid provider agreement or any written policies and procedures of the Medicaid program); and 13 CSR 70-3.030(2)(A)17 (failing to correct deficiencies in provider operations within the time frame provided from any other agency having licensing or certification authority).  In addition, Medical Services alleged that Guardian’s Medicaid agreement should be terminated pursuant to 13 CSR 70-3.030(2)(A)(19) and 13 CSR 70-91.010(3)(A) on the grounds that Guardian’s participation in another governmental medical program was terminated, namely the Title XX Block Grant program.


Pursuant to 13 CSR 70-91.010(3)(A), Guardian’s approval as a Title XX provider was a condition to being permitted to enter a provider agreement for Title XIX Medicaid services.  We previously concluded that Guardian’s status as a Title XX provider had not been terminated.  Therefore, we determined that the provisions of 13 CSR 70-91.010(3)(A) are not grounds for terminating Guardian’s status as a provider of Medicaid services.  We determined that the 

provisions of 13 CSR 70-3.030(2)(A)(19) are not grounds for subjecting Guardian’s participation in the Medicaid program to sanctions for termination from participation in another governmental medical program.


Time sheets were altered by Guardian’s billing personnel so that services were upgraded resulting in amounts improperly reimbursed.  Guardian presented false claims pertaining to the Medicaid program; submitted false information the effect of which was to obtain greater compensation than entitled; billed and rendered services that were upgraded from those actually ordered; performed acts that were improper for the Medicaid program; violated the written policies and procedures of the Medicaid program; and failed to correct deficiencies in provider operations within the time frame provided from another agency (Aging).  Therefore, Guardian violated the provisions of 13 CSR 70-3.030(2)(A)1, 2, 6, 7, 17, and 28. 


Regulation 13 CSR 70-3.030(2)(A)1 pertains to “false or fraudulent” claims for services. Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Although the evidence showed that Guardian’s billing personnel changed the time sheets resulting in inaccurate claims, there was no evidence of fraudulent intent on the part of the billing personnel.  The record established that Guardian violated 13 CSR 70-3.030(2)(A)1 by submitting inaccurate claims, but not by submitting fraudulent claims for services. 


Regulation 13 CSR 70-3.030(3) provides for one or more sanctions because of one or more of the program violations set forth in 13 CSR 70-3.030(2).  The sanctions are imposed at the discretion of the Medicaid agency.  13 CSR 70-3.030(4)(A).  That discretion became ours in the underlying case.


Guardian argued that recoupment was the appropriate sanction to be imposed under the regulations, and Guardian pointed out that Medical Services has already recouped from Guardian 

all amounts related to alleged inadequate documentation of service delivery.  Medical Services asserted that termination is the appropriate sanction based on the program violations.   


In determining the appropriate sanction, we considered the following criteria set forth in 13 CSR 70-3.030(4)(A):  the seriousness of the offenses; the extent of violations; the history of prior violations; prior imposition of sanctions; prior provision of provider education; and actions taken by peer review groups, licensing boards, professional review organizations, or utilization review committees.   The last two criteria set forth in 13 CSR 70-3.030(4)(A) were not applicable.  


The first four criteria in 13 CSR 70-3.030(4)(A) indicated that a sanction should be imposed against Guardian.  The service delivery documentation problems involved overpayments, and the training problems were potentially dangerous to patients.  13 CSR 70-3.030(4)(A)1.  The violations involved numerous clients over nearly a two-year period of time.  13 CSR 70-3.030(4)(A)2.  Guardian was given notice of the violations and failed to correct the deficiencies. 13 CSR 70-3.030(4)(A)3.  Sanctions were imposed under another governmental medical program, the SSBG program.  13 CSR 70-3.030(4)(A)4.


Nevertheless, there was no evidence that substandard care was rendered to patients by Guardian.  13 CSR 70-3.030(4)(A)1.  There was no indication that Guardian’s behavior contributed to inadequate or dangerous medical care for any patient. 13 CSR 70-3.030(4)(A)1.  The evidence did not show fraud or any violation of pharmacy laws or rules. 13 CSR 70-3.030(4)(A)1. 


The sanctions for program violations include withholding future provider payments, termination or suspension from participation in the Medicaid program, suspension or withholding of payments, referral to peer review committees or utilization committees, 

recoupment of future payments, education sessions, prior authorization of services, or referral for investigation.  Regulation 13 CSR 70-3.030(3)(B) provides for the termination from participation in the Medicaid program for a period of not less than 60 days and not more than 10 years.


We concluded, in the exercise of our discretion, that Guardian’s contract should not be terminated.  We concluded that Guardian should submit such documentation pertaining to claims and training as Medical Services requires, up to 100% of its claims for review by Medical Services prior to payment as set forth in 13 CSR 70-3.030(3)(J) for a period of one year, and up to 100% of its training documentation for a period of one year beginning on the date the order was issued.   If Guardian fails to provide such documentation of claims and training as required by Medical Services or fails to comply with the applicable regulations, then Medical Services may terminate Guardian’s Medicaid provider status upon 30 days’ written notice.  

C. Conclusions as to Substantial Justification

The Department argues that it had substantial justification in the underlying case to cancel Guardian’s SSBG contract and terminate its participation in the Medicaid program.  The Department cites to the facts of the underlying case concerning Guardian’s repeated failure to comply with training and recordkeeping requirements, and to the Department’s role of providing protective oversight to vulnerable populations.  The Department alleges that its actions had a reasonable basis in law and fact.


Guardian argues that the Department’s action of canceling the SSBG contract and terminating participation in the Medicaid program in the underlying case was not substantially justified.  Guardian argues that this Commission found that none of Guardian’s violations resulted in harm to any client or in substandard service provided to any client.  Guardian argues that this Commission found no evidence of fraudulent intent by Guardian and that no fraud was 

committed by Guardian.  Guardian asserts that the Department has not carried its burden of proof by merely relying on this Commission’s findings.


Guardian asserts that the following material facts remain in dispute:  


(1) Whether the actions of the Department were substantially justified in seeking to terminate Guardian’s contract and seeking to terminate Guardian’s participation in the Missouri Medicaid program;


(2) Whether “special circumstances” exist which would justify a denial of attorney’s fees;


(3) Whether the Department decided to terminate Guardian’s contract and Medicaid participation in December 1995, prior to conducting any of the audits and/or investigations which lead to the allegations relied upon in the November 1997 termination letters;


(4) Whether the Department singled out Guardian for termination and did nothing to terminate other providers similarly situated or that had similar or even worse audit scores than Guardian;


(5) Whether the Department acted in good faith, e.g., whether they were uncooperative in assisting Guardian.

  
However, in the underlying case, the evidence showed that the Department acted in good faith.  Further, if the Department’s actions were substantially justified, we need not address whether special circumstances exist that would justify a denial of attorney fees.


We need not decide whether the Department’s determination to terminate Guardian’s SSBG contract and Medicaid provider status was the correct one, only whether that action was substantially justified.  Guardian failed to take corrective action concerning staff training deficiencies and service record documentation after it was provided notice and an opportunity to 

correct the deficiencies.  Guardian thereby committed material breaches of the SSBG contract and violated numerous regulations governing Medicaid providers.  


Pursuant to 13 CSR 70-7.021(2) and (3), and the terms of the SSBG contract, Aging determined that the proper sanction was termination of the contract.  Pursuant to Regulation 

13 CSR 70-3.030(3)(B), Medical Services determined that the proper sanction was termination of Guardian’s Medicaid provider status. The contract and regulations provided that the Department had the discretion to terminate the contract and Medicaid provider status because of Guardian’s actions.


This Commission determined, in the exercise of its discretion, that Guardian’s actions should result in one year of probationary status, during which Guardian must submit documentation of up to 100% of the training provided to its aides and up to 100% of its claims for the Department’s review prior to payment.  We noted that there were no allegations or evidence that any of Guardian’s actions resulted in harm to any client or in substandard service provided to any client.  We took into account the seriousness of the violations, the extent of the violations, the history of prior violations, and prior imposition of sanctions.  13 CSR 70-3.030(4)(A).  We determined that in the event that Guardian fails to provide the required documentation of claims and training or fails to comply with applicable regulations, the Department may terminate the contract and provider status on 30 days written notice.  We further ordered Guardian to repay $18,061.02 for services rendered by an immediate family member of a client.


Guardian’s extensive and repeated violations concerning training and service delivery documentation showed that various sanctions were permitted under the regulations and terms of the SSBG contract, including the sanction of termination.  Although Aging and Medical 

Services, in their discretion, selected a harsher sanction than this Commission deemed appropriate, such action by Aging and Medical Services had a clearly reasonable basis in law and fact.  We therefore conclude that the actions of Aging and Medical Services in the underlying case were substantially justified.    

Summary


The actions of Aging and Medical Services in the underlying case were substantially justified.  We grant the Department’s motion for summary determination and conclude that Guardian is not entitled to an award of attorney fees and expenses.  We cancel the hearing.


SO ORDERED on June 6, 2001.



________________________________



SHARON M. BUSCH



Commissioner

�We opened Case No. 96-1473 DA when Guardian filed the first complaint on July 5, 1996.  When Guardian filed the second complaint on November 26, 1997, we opened Case No. 97-3158 DA.  We consolidated these two cases into Case No. 96-1473 DA.  


�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


�Section 536.085(4) provides:


 


The amount of fees awarded as reasonable fees and expenses shall be based upon prevailing market rates for the kind and quality of the services furnished, except that . . . attorney fees shall not be awarded in excess of seventy-five dollars per hour unless the court determines that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.] 


�Guardian argues that the Department’s motion does not comply with Mo. R. Civ. Pro. 74.04 because the request to incorporate the record is not in the format of factual statements in numbered paragraphs.  However, the motion was made pursuant to our Regulation 1 CSR 15-6.450, not under Mo. R. Civ. Pro. 74.04.  Our regulation does not contain or incorporate the format requirement of Mo. R. Civ. Pro. 74.04.
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