Before the

Administrative Hearing Commission

State of Missouri

MICHAEL P. and DIANE L. GROSS,
)



)



Petitioners,
)




)


vs.

)

No.  02-1638 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


We deny Michael P. and Diane L. Gross’ (Petitioners) claim for a refund of sales tax on a motor vehicle.  

Procedure


On October 24, 2001, Petitioners filed a petition challenging the Director of Revenue’s August 30, 2002, final decision denying their claim for a refund of sales tax paid on a motor vehicle.


Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 

(b) entitle any party to a favorable decision.  


On December 3, 2002, we held a telephone conference on the motion.  Michael Gross filed a written response to the motion on December 12, 2002.  

Findings of Fact

1.  On February 28, 2002, Diane Gross purchased a 2000 Ford for $22,495.  She paid $950.41 in state sales tax and $416.16 in local tax, plus title and license fees, for a total of $1,441.57, on the purchase.  

2.  On April 29, 2002, Petitioners’ insurance company declared their 1995 Ford Aerostar a total loss due to an accident on April 7, 2000.  The insurance company paid $5,425, minus a $250 deductible, resulting in $5,175.  

3.   Although Petitioners’ insurance company declared the 1995 Aerostar a total loss, Petitioners bought the vehicle back from the insurance company, had it repaired, and are still using it.  

3.   On July 24, 2002, the Director received Petitioners’ claim for a refund of $390.32.  Petitioners checked the boxes on the refund claim form for purchase and sale of a motor vehicle within 180 days and for total loss and replacement of a motor vehicle within 180 days.  

4.  On August 30, 2002, the Director issued her final decision denying the refund claim.  

Conclusions of Law


We have jurisdiction to hear Petitioners’ claim.  Section 621.050.1.
  Petitioners claim a refund for a casualty loss.  Section 144.027.1 provides:  

When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to . . . a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner’s deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase [sic] within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.]


Petitioners do not qualify under the casualty loss provision because they purchased the 2000 Ford before the accident involving the 1995 Aerostar; therefore, they did not purchase the 2000 Ford “due to” the casualty loss, as the statute requires.  

Petitioners also argue that they are entitled to a refund because they intended to sell the 1995 Aerostar when they bought the 2000 Ford.  Section 144.025.1 provides:

[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in. . . . This section shall also apply to motor vehicles . . . sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]

(Emphasis added).  Petitioners argue that the insurance company bought the 1995 Aerostar from them and that they bought it back from the insurance company.  Section 144.025.1 plainly allows the credit only for the purchase of a subsequent vehicle.  Petitioners did not replace the 1995 Aerostar; they kept it.  A refund may be granted only as authorized by law, and no statute allows the refund under these circumstances.  


Petitioners argue that the Director’s employees, both at the local branch office and in Jefferson City, informed them that they could receive a refund.  It is regrettable if the Director’s employees did not give correct advice.  However, neither the Director, her employees, nor this Commission has any authority to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  Therefore, we deny the sales tax refund claim.


SO ORDERED on December 30, 2002.



________________________________



KAREN A. WINN 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.  
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