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DECISION 


The Director of the Department of Insurance, Financial Institutions and Professional Registration (“the Director”) has cause to discipline Michael G. Grimes for failing to notify the Director of a Consent Order between Grimes and the Missouri Commissioner of Securities (“COS”), and for causing false statements to be made on agent appointment applications.  Grimes also demonstrated incompetence and untrustworthiness.  

We do not find that Grimes made a false statement in representing that he was licensed as a variable annuities producer.  
Procedure


On September 11, 2006, the Director filed a complaint asserting that Grimes is subject to discipline.  On January 3, 2007, the Director filed a first amended complaint.  

This Commission convened a hearing on February 20, 2007.  Tamara A. Wallace represented the Director.  Steven W. Koslovsky represented Grimes.  The matter became ready for our decision on June 15, 2007, when the Director filed the last written argument.

Findings of Fact

1. Grimes holds an insurance producer license issued by the Director.  The license was current and active at all relevant times.  
2. No client of Grimes’ has ever filed a complaint against him with the Director.
  

Securities Industry Disciplinary History
3. Grimes was licensed as a registered securities agent in Missouri.  
4. The COS became aware that Grimes was promoting himself as the author of a book entitled The Retiree’s Complete Guide to the Secrets of a Secure and Peaceful Retirement.  Grimes was employed by Stifel, Nicolaus & Company at that time.  The COS became aware that another agent was also promoting himself as the author of the same book.
  On July 9, 1998, Grimes signed Consent Order No. AO-98-13 (“the 1998 Consent Order”) with the COS, which includes the following Findings of Fact:
 

On or about September 22, 1997, the Commissioner of Securities received information concerning a book allegedly written by Grimes entitled, The Retiree’s Complete Guide to the Secrets of a Secure and Peaceful Retirement! (“The Book”).  
The Book, other than the introduction, was actually written by Grant R. Markuson and Jeffrey Paul.
A license to be listed as the “author” of The Book could be purchased from Planning Profit Systems, Inc.
In order to be identified as the “author” of The Book, Planning Profit Systems, Inc. charged a one-year licensing fee of $1,995 and required a minimum purchase of 100 copies at $9.95 per copy. 
*   *   *

On October 28, 1997, an advertisement by Grimes on the Internet offered a complimentary copy of The Retiree’s Guide to a Secure and Peaceful Retirement (sic) that was “Co-authored by Michael G. Grimes.”  
On November 4, 1997, the Commissioner received a written response from Stifel that included a paperback edition of the book.  The front cover of the book identified Grimes as the author and listed Grant R. Markuson and Jeffrey Paul as contributing authors. 
The back cover contained a photograph of Grimes and his biographical information under the heading “Meet the Author.”  
*   *   *

It is unlawful for any person in connection with the offer, sale or purchase of any security, directly or indirectly to engage in any act, practice or course of business which operates or would operate as a fraud or deceit upon any person.  Section 409.101(3), RSMo 1994.  

The 1998 Consent Order states:  “Grimes consents to the issuance of this Order, but neither admits nor denies violation of any provision of Chapter 409, RSMo 1994 and Cumulative Supp. 1997, or rule or Order thereunder[.]”  The Consent Order states:
 
1.  Grimes will promptly file with the Central Registration Depository (“CRD”) all amendments to Grimes’ Uniform Application for Securities Industry Registration or Transfer (“Form U4”).  
2.  In addition to filing an amended U4 with the CRD, Grimes will also send, via U.S. Mail, a copy of the amendment to the Missouri Division of Securities. 
3.  Grimes will not use his name as an author of The Retiree’s Complete Guide to the Secrets of a Secure and Peaceful Retirement! Grimes may distribute The Book and may indicate on The Book that Grimes wrote the introduction.
4.  Grimes will not use testimonials in any advertisement of his services. 
5.  Before the execution of this Order, Grimes will pay $10,000 to the Secretary of State’s Investor Education Fund. 

5. On November 16, 2000, Grimes signed Consent Order No. AO-00-20 (“the 2000 Consent Order”) with the COS, which includes the following Findings of Fact:

On or about December 15, 1997, a Missouri resident (“MR”) met with Grimes to discuss various investment opportunities.
During this meeting, MR informed Grimes that:

MR was in the real estate business.

MR would soon be receiving money from the proceeds of a real estate sale.

MR had no previous investment experience in stocks.

MR was a friend of another Grimes’ [sic] customer, who traded in stocks. 

MR wanted to begin investing in stocks.

The new account form for MR dated December 15, 1997, was signed by Grimes.  This form indicated a primary investment objective of “Growth.”  
The new account form included the question, “Has client previously traded equities?”  The response on the new account form indicated both “Yes” and “No” to this question.
This form also indicated that MR had “3 years” of investment experience in equities trading.
*   *   *

On or about January 5, 1998, MR again met with Grimes and deposited $45,000 into the investment account.
MR stated that she informed Grimes that this money represented MR’s total liquid net assets.  
MR wanted to open an individual retirement account (“IRA”) and transfer $4,000 of the $45,000 from the investment account into the IRA.
On or about January 5, 1998, Grimes completed a new account form for the IRA and identified MR’s investment objective for the account as “Growth.”  
This form was also signed by Grimes and indicated that MR had “5 years” experience in equities trading and “5 years” experience in bond trading.
Grimes recommended that MR invest $10,000 of the $45,000 deposit (22% of the entire deposit) into a low-priced speculative stock identified as Storm Technology, Inc. (Symbol:  EASY).  Grimes recommended that MR invest $10,000 in Picturetel Corporation (Symbol PCTL) another low-priced speculative stock.  The balance of MR’s deposit was invested in mutual funds and bank preferred stocks. 
On or about January 5, 1998, acting upon Grimes’ recommendation, MR agreed to purchase $10,000 of EASY at $2.125 per share.  MR purchased $6,000 of EASY in MR’s regular investment account and $4,000 of EASY in the IRA.  In addition, MR also agreed to purchase $9,506 of PCTL at $6.6875 per share. 
On or about March 15, 1998, MR’s account was transferred to Harry Young, a registered representative associated with Grimes.  Grimes and Young split the commissions on trades made by Young in MR’s account.  
On or about April 7, 1998, MR stated that Young solicited MR to sell securities in her account to purchase stock in Harken Energy Corporation (Symbol HEC) at $6.0625 per share.  MR subsequently purchased 1,000 shares of stock in HEC for $6,285.
On or about April 28, 1998, MR purchased additional shares of stock in HEC through Young.  After these purchases, MR had approximately 58% of her portfolio in HEC stock.  
On May 1, 2000, the Missouri Securities Division received a copy of a written complaint from MR. 
On May 2, 2000, and again on September 1, 2000, during interviews with an investigator of the Securities Division, MR stated that MR had no previous stock trading experience.  

The Conclusions of Law state: 

2.  Dishonest or unethical practices in the securities business include, among other things, filing false information on a 
customer’s new account card and recommending to a customer the purchase of any security without reasonable grounds to believe that the transaction is suitable for the customer.  15 CSR 30-51.170.  

a.  Grimes provided false or inaccurate information on MR’s initial new account form by indicating on this form that MR had 3 years experience investing in stock.

b.  Grimes provided false or inaccurate information on MR’s second new account form by indicating on this form that MR had 5 years experience investing in stock.

c.  Grimes recommended that MR allocate 100% of MR’s IRA contribution into a low-priced speculative security.  

d.  Grimes recommended that MR allocate 20% of MR’s total liquid net assets in a low-priced speculative security.  
*   *   *

Grimes consents to the issuance of this Order, but neither admits nor denies violation of any provision of Chapter 409, RSMo 1994 and Cumulative Supp. 1999, or rule or Order thereunder[.]  

The Consent Order states:

1.  Grimes will timely file with the Central Registration Depository (“CRD”) all amendments to Grimes’ Uniform Application for Securities Industry Registration or Transfer (“Form U-4”).
2.  For a period of one year: 

a.  Grimes will send to the Division, via U.S. Mail, a copy of any amendment required to be filed with CRD that reports an event or occurrence in response to Question 23 of Form U-4.  The amendments must be filed with the Missouri Securities Division within 30 days of filing with the CRD.

b.  Grimes will promptly notify the Commissioner [of] all customer complaints made against Grimes.  If the complaint is in writing, Grimes will send a copy of that complaint.  If an oral complaint is received, Grimes will notify the Commissioner of the name, address and telephone number of the complainant and provide a brief synopsis of the complaint. 

c.  Grimes will not serve in a supervisory capacity for any broker-dealer registered in the State of Missouri.

d.  Grimes will be subject to special supervision by an onsite principal of any broker-dealer registered in Missouri for which Grimes may seek registration as a securities agent.  

e.  Grimes will not make investment recommendations to any customer or potential customer of any broker-dealer registered in Missouri unless the customer has liquid net assets exceeding $100,000 at the time of the recommendation.  This provision will not apply to customers related to Grimes.  
3.  Before the execution of this Order, Grimes will produce documentation satisfactory to the Commissioner that Grimes has provided payment to MR in the amount of $15,000.  
*   *   *

5.  Before the execution of this Order, Grimes will pay $1,000 to the Secretary of State’s Investor Education Fund.  

This Consent Order was the result of a complaint that MR made to the Commissioner of Securities regarding Grimes.
  

6. On March 1, 2001, Grimes signed a Letter of Acceptance, Waiver and Consent (“AWC”) with the National Association of Securities Dealers (“NASD”), stating:
 
I hereby accept and consent, without admitting or denying the allegations, to the entry of the following findings by NASD Regulation, Inc.:

FIRST CAUSE

Suitability-NASD Conduct Rules 2110 and 2310

Respondent Grimes’ Recommendations and Sales to 29 Investors
1.  From on or about July 28, 1997 to on or about August 26, 1997, I recommended that 29 customers liquidate Class B shares and, in one case, Class A shares, of certain Oppenheimer Mutual Funds (Oppenheimer Funds), which when purchased, were subject to either a front-end or back-end sales charge.  I further recommended that the customers purchase, in the aggregate, approximately $525,694 of Class B shares of Goldman Sachs Equity Funds.  The customers followed my recommendations, sold 
their Class B and Class A shares of the Oppenheimer Funds, and purchased Class B shares of Goldman Sachs Equity Funds. 
2.  At the time of these transactions, the Prospectus for the Goldman Sachs Equity Funds (the Prospectus) described the following sales promotion:  Class A shares of the Fund from May 1997 through October 1997, could be sold at net asset value without payment of any front-end sales charge to shareholders whose purchase was attributable to redemption proceeds within 60 days of the purchase from a registered open-end management company not distributed or managed by Goldman Sachs, if the shareholder either (1) paid an initial sales charge, or (2) was at some time subject to a deferred sales charge with respect to the redemption proceeds. 
3.  Each of the 29 customers who purchased the Class B shares of Goldman Sachs Equity Funds between June and August 1997, qualified through this sales promotion for the purchase of Class A shares of the Goldman Sachs Equity Funds at net asset value without payment of any front-end sales charges.  As noted in the Prospectus, Class A shares provided the investor with lower ongoing fees and expenses and higher dividends than Class B shares, which would have benefited each of these 29 customers [FN 1  Stifel, Nicolaus & Company, Inc. and William J. Lasko have entered into a settlement relating to this same matter.  See Letter of Acceptance, Waiver and Consent No. C0401000 . . . (Stifel AWC)]. 
4.  I was paid approximately $10,500 in net sales commissions for sales of the Class B shares to these 29 customers.  Because of this sales promotion, I would have received no transaction-based sales commissions for the sale of Class A shares at net asset value to these 29 customers if they had purchased Class A shares instead of Class B shares. 
5.  I did not have a reasonable basis to believe that my recommendations that the 29 customers buy Goldman Sachs Class B shares, which carried a contingent deferred sales charge (CDSC) rather than Class A shares at net value asset were suitable. 
6.  Such acts, practices and conduct constitute separate and distinct violations of NASD Conduct Rules 2110 and 2310 on my part. 

SECOND CAUSE

Suitability—NASD Conduct Rules 2110 and 2310

Grimes’ Recommendations and Sales to 15 Customers
7.  From June 1996 through May 1998, I repeatedly recommended Class B shares, and as part of this course of conduct, I recommended that 15 of my customers purchase $7,253,620.62 of Class B shares of Goldman Sachs Equity Funds notwithstanding the fact that these customers would have benefited by purchasing Class A shares.  These customers followed my recommendations and purchased B shares.  At the time of these recommendations, with regard to nine of those fifteen customers, I recommended and those customers purchased $250,000 or more in Goldman Sachs Equity Funds in a single day, or within a few days.  In addition, because of my knowledge of these clients’ investments, and my own predisposition to recommend the Goldman Sachs Equity Funds Class B shares, it was foreseeable that I might recommend and I did so recommend to the remaining six customers that they each invest $250,000 or more in Goldman Sachs Equity Funds Class B shares within the time frame necessary to qualify for the Class A share sales charge breakpoint.  The customers followed my recommendations and purchased Class B shares of the Goldman Sachs Equity Funds. 
8.  Each of the 15 customers who purchased the Class B shares of the Goldman Sachs Equity Funds would have been entitled to a reduction of the front-end sales charges for the purchase of Goldman Sachs A shares due to the dollar size of the transactions, either because of the size of the purchases individually, through rights of accumulation, or because the customers were entitled to sign letters of intent.  
9.  Through its mutual fund prospectus in effect during the relevant time period, Goldman Sachs imposed a maximum purchase limitation of $250,000 in aggregate on Class B shares for each investor.  The reduced sales charges and reduced distribution fees made Class A shares the more cost effective investment for each customer who invested $250,000 or more in Goldman Sachs Funds. 
10.  I was paid about $145,072.41 in net sales commissions for sales of the Class B shares to these 15 investors.  I would have received about half of that amount in net sales commissions for sales of Class A shares with a breakpoint of $250,000 or higher if these 15 investors had purchased Class A shares instead of Class B shares. 
11.  I did not have a reasonable basis to believe that my recommendations that the customers buy Goldman Sachs Class B shares rather than Class A shares with a breakpoint were suitable for the 15 customers because I could have sold these customers the 
Class A shares with a $250,000 sales charge breakpoint, which had lower ongoing fees and expenses and paid higher dividends than the Class B shares.  Thus, under these circumstances, Class A shares were clearly more suitable.  Moreover, my pattern and practice of recommending the purchase of Class B shares over Class A shares to customers regardless of the circumstances reflects a failure to determine which Class was more suitable in individual cases.  
12.  Such acts, practices and conduct constitute separate and distinct violations of NASD Conduct Rules 2110 and 2310 on my part. 

THIRD CAUSE

Conduct Inconsistent with Just and Equitable Principles of Trade-
NASD Conduct Rules 2110

13.  From about June 1996 to about May 1998, in connection with the sale of Class B shares of the Goldman Sachs Equity Funds to the 15 customers referenced in paragraph 7 above, I distributed a document which incorrectly stated the front-end sales charges for purchases of Class A shares of 250,000 or more, expenses for the Class A and Class B shares, and included 10 year projections of return for Class A, Class B, and Class C shares of Goldman Sachs Equity Funds, which could not be substantiated and were not described as projections without any basis.  
14.  Such acts, practices and conduct constitute separate and distinct violations of NASD Conduct Rule 2110 on my part. 

FOURTH CAUSE

Conduct Inconsistent with Just and Equitable Principles of Trade-
NASD Conduct Rule 2110

15.  In or around October 1998, during the course of the NASD Regulation, Inc.’s examination which underlies this AWC, I contacted customer A.B. and suggested answers to an NASD Regulation questionnaire.
16.  In or around November 1998, I contacted K.E., the husband of customer D.E., to suggest that customer D.E. complete an NASD Regulation questionnaire with certain answers.
17.  By suggesting answers to an NASD Regulation questionnaire, I attempted to interfere with an NASD Regulation examination. 
18.  Such acts, practices and conduct constitute separate and distinct violations of NASD Conduct Rule 2110 on may part.  

B.  I also consent to the imposition, at a maximum, of the following sanctions:  

1.  a 30-calendar day suspension from association with any member firm; 

2.  a fine of $30,000; and 

3.  payment of restitution jointly with Respondent Stifel, Nicolaus and Company in the amount of 50% of the cost to exchange all affected customers from Class B shares to Class A shares as provided for in the Offer as described commencing on page 3 of the Stifel, Nicolaus and Company AWC (previously referenced at footnote 1).  Satisfactory proof of payment of the restitution ordered shall be provided to the NASD Regulation, Inc. staff no later than 90 days after acceptance of this AWC unless otherwise agreed to by NASD Regulation, Inc. staff.
The AWC was the result of a routine examination of Stifel, Nicolaus and Company and was not the result of any customer complaint.
  

7.
NASD is a corporation and is not a governmental agency.  

Revocation of Certified Financial Planner Certification

8.
The Certified Financial Planner Board of Standards, Inc., is a corporation and is not a governmental agency.  On November 21, 2001, the Board of Professional Review of the Certified Financial Planner Board of Standards, Inc. (“CFP Board”) revoked Grimes’ rights to use the certified financial planner (“CFP”) certification marks, based on the consent orders from the COS, the NASD suspension, and other issues.  
Agent Appointment Applications Through Triumph Marketing

9.
Triumph Marketing, LLC (“Triumph”) is a field marketing organization (“FMO”).  An FMO is an entity that recruits agents to be affiliated with it and then assists the agents in 
getting contracts to act as agents for various insurance companies throughout the country.  The FMO assists in handling the paperwork so that the agents can be under contract with an insurance company.  Julie A. Hackett, the president and sole owner of Triumph, flew from Colorado to St. Louis and met with Grimes.  

10.
On February 28, 2004, Grimes completed an Agent Appointment Application for American Equity Life Insurance Company (“American Equity”).  Grimes answered “no” to the following questions:
 

6. . .  a.  Have you ever had your insurance license suspended or revoked? 
b.  Have you ever had a complaint filed against you with an insurance department?  

Grimes attached a Post-it note to the application stating: 

PLS USE THIS AS GUIDE TO FILL IN REST OF DOCUMENTS—
BEST REGARDS,
MGG

Grimes sent the application to Triumph.  


11.
In July 2004, Grimes signed agent appointment applications for other insurance companies in blank and sent them to Triumph.  An employee of Triumph completed the applications using the American Equity application as a guideline.  The applications contained the following questions, to which the Triumph employee checked the box to answer “no”:  

Monumental Life Insurance Company (“Monumental Life”)

Are you now or have you ever been the subject of any lawsuit, claim, investigation or proceeding alleging breach of trust or fiduciary duty, forgery, fraud or any other act of dishonesty?  
Have you ever had your agent’s license or registration suspended or revoked, or are you now, or have you ever been the subject of a professional license/registration or market conduct investigation, claim or proceeding? 

National Western Life Insurance Company (“National Western”)

4.  Are you now, or have you ever been, party to a legal or insurance department hearing related to your activities in the Insurance Industry?
5.  Are you now, or have you ever been, under sanction, in any manner, by any insurance department or regulatory agency?  
The MONY Group (“MONY”)

# 1  Have you ever had your insurance license or securities registration suspended or revoked?  
*   *   *

# 6  Within the past 10 years, have you ever had a complaint filed against you? 

ING USA Annuity and Life Insurance Company (“ING”)

Have you EVER had your insurance license suspended or revoked? 
Have you EVER had a securities license or registration suspended or revoked? 
Within the past 10 years, have you ever had a complaint filed against you that resulted in a fine, penalty, cease or desist order, censure or consent order? 

North American Company for Life and Health Insurance (“North American”)

Have you ever had your insurance license or securities license suspended or revoked or have you ever had an application for an insurance license denied by any insurance department?  
Have you ever had a complaint filed against you with an insurance department, NASD or other regulatory agency or do you anticipate one being filed? 
Has any claim ever been made against you, your surety company, or errors and omissions insurer arising out of insurance sales or practices or have you been refused surety bonding? 

Midland National Life Insurance Company (“Midland”)

Have you ever had your insurance license or securities license suspended or revoked or have you ever had an application for an insurance license denied by any insurance department? 
Have you ever had a complaint filed against you with an insurance department, NASD or other regulatory agency or do you anticipate one being filed? 
Has any claim ever been made against you, your surety company, or errors and omissions insurer arising out of insurance sales or practices or have you been refused surety bonding?

Legacy Marketing Group (“Legacy”)

2.  Are there any administrative or criminal charges, indictments, or proceedings pending against you?
*   *   *

5.  Have you ever had any license denied, suspended, or revoked, or been the subject of any disciplinary or administrative action, or fined or penalized? 

Guaranty Income Life Insurance Company (“Guaranty Income”)

1.  Have you ever had your insurance license refused, suspended or revoked, been placed on probation, reprimanded or fined by any state insurance department?  If yes, please explain. 
2.  Have you ever had a complaint filed against you or ever been investigated by a state insurance department or securities agency?  If yes, please explain.  

Great American Life Insurance Company (“Great American”)

2) Are you now or have you ever been the subject of any lawsuit, claim, investigation or proceeding alleging breach of trust or fiduciary duty, forgery, fraud, or any other act of dishonesty?
3) Have you ever had your agent’s license or registration suspended or revoked, or are you now, or have you ever been the subject of a professional license/registration or market conduct investigation, claim or proceeding? 

Fidelity and Guaranty Life Insurance Company (“Fidelity”)

14.  Have you or your principals (including officers, directors, partners, members or shareholders) ever been refused an insurance or any other professional, occupational or vocational license; or had any such license restricted, suspended or revoked; or relinquished or surrendered any such license as part of any investigation or proceeding? 
15.  Have you or your principals (including officers, directors, partners, members or shareholders) ever been fined, barred or otherwise disciplined by an insurance regulatory authority or any other regulatory authority of any kind?
*   *   *

17.  Are you or your principals (including officers, directors, partners, members or shareholders) currently the subject of any investigation, inquiry or proceeding before any insurance or other professional, occupational or vocational licensing or regulatory authority or association? 

EquiTrust Life Insurance Company (“Equitrust”)

15  . . . a.  Have you ever had your insurance license suspended or revoked?
b.  Have you ever had a complaint filed against you with an insurance department? 
c.  Has any claim ever been made against you, your surety company, or errors and omissions insurer arising out of insurance sales or have you been refused surety bonding? 


12.
At some point in time, Grimes signed a form authorizing Triumph to use his facsimile signature on agent appointment applications.  The form states:
  

I affirm that the information I have submitted through the interview process to Triumph Marketing, LLC is correct to the best of my knowledge and acknowledge that I have read and reviewed the documents for which I am authorizing my signature to be affixed to.  

However, Grimes personally signed the agent appointment applications that are at issue in this case and are described in the foregoing Findings of Fact.  

13.
On September 1, 2004, Grimes faxed information to Hackett regarding his regulatory history.  Under the heading for “Pg(s)”, the fax “Transmission Result Report” states “P.   2.”  The “Re.” portion of the fax transmittal sheet states:  “Grimes/NASD Matter.”
  

14.
On January 4, 2006, Triumph terminated Grimes’ contracts with all carriers within Triumph’s network.  

Agent Application with Allianz

15.
Grimes also affiliated with another FMO, Preferred Financial Brokers, LLC (“Preferred”).  On February 28, 2004, Grimes completed an Application for Agent Agreement with Allianz Life Insurance Company of North America (“Allianz”) as part of his affiliation with Preferred.  Grimes answered “no” to the following questions:
  

Have you ever:  . . . 
Been the subject of a penalty, inquiry or action by a regulatory agency?
*   *   *

Had a license refused/suspended/revoked or currently restricted or under investigation?

2005 Consent Order

16.
The COS notified Grimes that he would initiate administrative proceedings to revoke Grimes’ securities registration.  Grimes opted to voluntarily surrender his Missouri securities registration in February 2004.  

17.
The COS learned that Grimes continued to give investment advice to consumers even though he had surrendered his securities registration.  On March 29, 2005, Grimes entered into a Consent Order in Case No. AP-05-01 (“the 2005 Consent Order”) with the COS.  Grimes agreed that he would be prohibited from offering investment advice regarding the purchase or sale of securities in or from the State of Missouri.  Grimes further agreed that he would be prohibited from applying for registration as a securities agent or investment adviser representative in the State of Missouri for five years from the date of the order.  Grimes did not report this Consent Order to the Director.  
Variable Annuities Licensure
18.
On November 6, 2006, Grimes sent a letter to some of his clients, stating:
  
Indexed Annuities are regulated by the Department of Insurance, for which I am properly licensed in Life, Health, Fixed, and Variable Annuities.  


19.
The Director’s records as of July 22, 2005, showed that Grimes was licensed as an insurance producer in accident and health insurance, life insurance, and variable contracts, which include variable life insurance and annuities.  

20.
A license in variable annuities is not valid unless the holder is affiliated with an NASD member.  
Investigation


21.
Ronald Harrod, an investigator for the Missouri Department of Insurance, conducted the investigation for the Director in this case.  Harrod was previously an investigator for the COS’ office and took part in the investigations against Grimes in that office.  
Conclusions of Law


We have jurisdiction to hear this case.
  The Director has the burden of proving cause to discipline Grimes’ license.

Count I:  Failure to Report the 2005 Consent Order to the Director

Section 375.141.1(2) provides that the Director may discipline an insurance producer licensee for “[v]iolating any insurance laws[.]”  The Director asserts that Grimes did not report the 2005 Consent Order to the Director and thus violated § 375.141.6, which provides: 

An insurance producer shall report to the director any administrative action taken against the producer in another jurisdiction or by another governmental agency in this state within thirty days of the final disposition of the matter.  This report shall include a copy of the order, consent order or other relevant legal documents.  

Grimes admits that he did not report the 2005 Consent Order to the Director.  Therefore, he is subject to discipline under § 375.141.1(2).  

Count II:  False Answers on Agent Appointment Applications
A.  Initial Application with Triumph


The Director argues that when Grimes signed his initial application with Triumph, he failed to disclose the 1998 Consent Order, the 2000 Consent Order, the NASD suspension, the CFP revocation, and the 2005 Consent Order.  The Director asserts that Grimes’ failure to advise 
Triumph of these administrative or regulatory actions made his initial application fraudulent, materially incorrect, misleading, incomplete or untrue.  On the initial application on February 28, 2004, Grimes answered “no” to the following questions: 

6. . .  a.  Have you ever had your insurance license suspended or revoked? 
b.  Have you ever had a complaint filed against you with an insurance department?

Grimes’ answers to these questions were truthful, as he had never had a complaint filed against him with the Director, much less had his insurance license suspended or revoked.  The previous actions were against his securities registration.  Further, the 2005 Consent Order did not exist at the time of his initial application with Triumph on February 28, 2004.   
B.  Other Agent Appointment Applications with Triumph

The Director asserts that Grimes signed, or Triumph affixed his authorized signature to, 12 insurance applications.  We have found as a fact that Grimes signed the applications.
  The Director then asserts that Triumph completed the 12 applications, which indicated that Grimes had no regulatory or administrative history that would negatively impact his insurance license.  The Director states:  “At least four (4) of the twelve (12) insurance applications authorized by Respondent and completed by Triumph Marketing inquired into Respondent’s past regulatory or administrative history.”
  The first amended complaint, paragraph 7, alleges generally that Grimes made “false or fraudulent statements or representations on or relative to an application for a policy.”  

Grimes asserts that he fully discussed his regulatory history with Hackett when she flew to St. Louis and met with him about becoming affiliated with Triumph.  He also argues that he 
faxed a full explanation of his regulatory history to Hackett, which he introduced into evidence as Exhibit Q.
  However, the “Transmission Result Report” on page 1 of Exhibit Q shows that the explanation was faxed on September 1, 2004, and that the agent appointment applications were executed in July.  The “Transmission Result Report” also indicates that only two pages, at the most, were faxed, and the fax transmittal cover sheet shows that the fax was regarding “Grimes/NASD Matter.”  Therefore, Grimes has not shown that he made full disclosure of his regulatory history to Hackett, and her affidavit states that he did not.
  Regardless, the issue in this case is the answers to the questions on the agent appointment applications, and we do not believe that any extraneous statements or explanations given to Hackett would cure false answers on the agent appointment applications.  

The Director alleges that there is cause for discipline under § 375.141.1 for:  


(5) Intentionally misrepresenting the terms of an actual or proposed insurance contract or application for insurance; 

*   *   * 


(7) Having admitted or been found to have committed any insurance unfair trade practice or fraud[.]

Grimes signed agent appointment applications, not insurance contracts or applications for insurance.  There is no cause for discipline under § 375.141.1(5).  


The Director asserts that Grimes “made false or fraudulent statements or representations on or relative to an application for a policy, for the purpose of obtaining a fee, commission, money or other benefit from any insurer, agent, agency, broker or other person,” and that this constitutes an unfair trade practice that is prohibited by § 375.934.  Section 375.934, RSMo 2000, provides: 

It is an unfair trade practice for any insurer to commit any practice defined in section 375.936 if: 

(1) It is committed in conscious disregard of sections 375.930 to 375.948 or of any rules promulgated under sections 375.930 to 375.948; or

(2) It has been committed with such frequency to indicate a general business practice to engage in that type of conduct.  


Section 375.936, RSMo 2000, includes within the definition of unfair trade practices:


(7) “Misrepresentation in insurance applications”, making false or fraudulent statements or representations on or relative to an application for a policy, for the purpose of obtaining a fee, commission, money, or other benefit from any insurer, agent, agency, broker or other person[.]
The Director has not specified any paragraph of § 375.936 that allegedly applies to Grimes, but the language of the Director’s first amended complaint appears to follow the language of 

§ 375.936(7).  There is no evidence that Grimes made any false or fraudulent statements or representations on or relative to an application for a policy.  Grimes authorized Triumph to execute applications for appointment as an agent.  These were not applications for a policy of insurance, so § 375.936(7) does not apply.  

However, § 375.141.1(7) also allows discipline for an insurance “fraud.”  Fraud is “an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.”
  

We have already discussed the agent appointment application for American Equity, on which Grimes answered truthfully.  Grimes signed the remaining agent appointment applications for Triumph and caused Triumph to complete the applications using the form he provided for American Equity.  

The agent appointment application for Monumental Life asked:
  

Are you now or have you ever been the subject of any lawsuit, claim, investigation or proceeding alleging breach of trust or fiduciary duty, forgery, fraud or any other act of dishonesty?  

(Emphasis added).  The negative response to this question was false because Grimes was the subject of claims, investigations, or proceedings alleging fraud or dishonesty, which resulted in the 1998 Consent Order and the 2000 Consent Order.  Grimes had voluntarily surrendered his securities registration in February 2004, before signing the Monumental Life application in July 2004.    

The agent appointment application for Monumental Life also asked:
 

Have you ever had your agent’s license or registration suspended or revoked, or are you now, or have you ever been the subject of a professional license/registration or market conduct investigation, claim or proceeding? 

(Emphasis added).  The negative answer to this question was false, as the investigations, claims, or proceedings culminating in the 1998 Consent Order and the 2000 Consent Order were professional license investigations, claims, or proceedings.  


Question 4 on the National Western agent appointment application asked:
 

Are you now, or have you ever been, party to a legal or insurance department hearing related to your activities in the Insurance Industry?

(Emphasis added).  Because the previous proceedings before the COS had not arisen from Grimes’ activities in the insurance industry, the negative response to this question was true.   


Question 5 on the National Western agent appointment application asked:
 

Are you now, or have you ever been, under sanction, in any manner, by any insurance department or regulatory agency? 

(Emphasis added).  The 1998 and 2000 Consent Orders imposed sanctions on Grimes.  The COS’ office is a regulatory agency.  Even though NASD and the CFP Board are not part of the government, they are regulatory agencies.  Therefore, the negative answer to this question was false.  

Question #1 on the MONY agent appointment application asked:

Have you ever had your insurance license or securities registration suspended or revoked?  
The negative answer to this question was true, as Grimes had never had any action against his insurance license, and the 1998 and 2000 Consent Orders did not result in suspension or revocation of his securities license.  Grimes voluntarily surrendered his securities registration in February 2004, which was not a suspension or revocation.  The NASD gave Grimes a 30-day suspension from association with any member firm, but that was not directly a suspension of his securities registration.  The 2005 Consent Order, which imposed a five-year suspension, had not been issued at the time this question was answered in July 2004.  

Question # 6 on the MONY agent appointment application asked:
 

Within the past 10 years, have you ever had a complaint filed against you?
Grimes had previously had a complaint filed against him with the COS’ office, culminating in the 2000 Consent Order.  Therefore, the negative response to this question was false.


As to the 1998 Consent Order, we could not make a finding that this was the result of a consumer complaint filed against Grimes.  Grimes’ explanation states that there were no complaints from anyone who received the book from him.
  Harrod testified that the COS’ 

office “became aware” that Grimes was promoting himself as the author of the book.
  Harrod did not explain how his office became aware of this.  Harrod testified generally: 
I was familiar with Mr. Grimes’ activity when I was working with the Secretary of State’s office due to a number of incidents where his name came before that securities division from consumer complaints or from competitors of his or from information that came to the division about possible misrepresentations that were being made by Mr. Grimes in his business as a securities representative.[
]

This testimony is not clear as to the process for receiving information and what the COS’ office considers as a “complaint.”  Grimes voluntarily surrendered his securities registration in February 2004, but there is no evidence that this was the result of another consumer complaint.  

We found as a fact, based on Exhibit Q, page 4, that the AWC before the NASD was the result of a routine examination of Stifel, Nicolaus and Company and was not the result of any customer complaint.  The Director offered no evidence to refute this.  Therefore, the response to this question on the MONY agent appointment application was not false for failing disclose the NASD proceeding.  


There is no evidence to show that the CFP Board’s revocation was the result of a complaint filed against Grimes.  The record in this case does not show how the CFP Board’s process began.  Therefore, the response to this question on the MONY agent appointment application was not false for failing to disclose the CFP Board revocation or whatever may have initiated it.  


The ING agent appointment application asked:
 

Have you EVER had your insurance license suspended or revoked? 
Have you EVER had a securities license or registration suspended or revoked? 

The negative response to these questions was true, as Grimes had never had any action against his insurance license, and his securities license or registration had not been suspended or revoked.  In the interest of full disclosure, Grimes could have disclosed that his securities registration was voluntarily surrendered, but the negative response to the latter question was technically correct.    


The ING agent appointment application also asked:
 

Within the past 10 years, have you ever had a complaint filed against you that resulted in a fine, penalty, cease or desist order, censure or consent order? 

(Emphasis added).  The answer to this question was false, as the 2000 Consent Order was the result of a consumer complaint.  Grimes was also required to make contributions to the Investor Education Fund.  This could be construed as a fine or penalty, though not expressly stated as such.  As previously discussed, we could not find that the other previous proceedings against Grimes were the result of a “complaint” that was “filed.”  

The North American agent appointment application asked:

Have you ever had your insurance license or securities license suspended or revoked or have you ever had an application for an insurance license denied by any insurance department?  

The response to this question was true, as Grimes had never had any action against his insurance license, and there is no evidence that he ever had an application for an insurance license denied by any insurance department.  Though his securities license was voluntarily surrendered, it was not suspended or revoked, and the 1998 and 2000 Consent Orders did not suspend or revoke his securities license.  

The North American agent appointment application also asked:

Have you ever had a complaint filed against you with an insurance department, NASD or other regulatory agency or do you anticipate one being filed? 

(Emphasis added).  Grimes had previously had a complaint filed against him with the COS’ office, which is a regulatory agency, culminating in the 2000 Consent Order.  Therefore, the negative response to this question was false.


As previously discussed, we could not find that the NASD proceeding was the result of a complaint filed against Grimes.  The same is true of the 1998 Consent Order.  As previously stated, there is no evidence as to whether the CFP Board revocation was the result of a complaint filed against Grimes.  Therefore, we do not find the negative response to this question false as to the NASD proceeding, 1998 Consent Order, and CFP Board revocation.      

The North American agent appointment application also asked:
 

Has any claim ever been made against you, your surety company, or errors and omissions insurer arising out of insurance sales or practices or have you been refused surety bonding? 

(Emphasis added).  This question was answered truthfully, as there had been no claims against Grimes arising out of insurance sales or practices.  


The Midland agent appointment application asked:
 

Have you ever had your insurance license or securities license suspended or revoked or have you ever had an application for an insurance license denied by any insurance department? 

The negative response to this question was true, as Grimes had never had any action against his insurance license, and there is no evidence that he was ever denied an insurance license by any insurance department.  Though his securities license was voluntarily surrendered, it was not 
suspended or revoked, and the 1998 and 2000 Consent Orders did not suspend or revoke his securities license.  


The Midland agent appointment application also asked:
  

Have you ever had a complaint filed against you with an insurance department, NASD or other regulatory agency or do you anticipate one being filed? 

(Emphasis added).  The negative response to this question was false, as Grimes had a complaint filed against him with the COS’ office, which is a regulatory agency, culminating in the 2000 Consent Order.  This is the same question as was on the North American agent appointment application, and we do not repeat our analysis that the response was not false in failing to disclose the proceedings leading to the 1998 Consent Order, the NASD AWC, and the CFP Board revocation.  


The Midland agent appointment application also asked:
 

Has any claim ever been made against you, your surety company, or errors and omissions insurer arising out of insurance sales or practices or have you been refused surety bonding?

(Emphasis added).  The response to this question was truthful, as Grimes had never had a claim against him arising out of insurance sales or practices.  


Question 2 on Legacy’s agent appointment application asked:
 

Are there any administrative or criminal charges, indictments, or proceedings pending against you?

The Director has not shown that there was any administrative or other proceeding pending at the time of the agent appointment applications in July 2004.  Grimes’ securities registration had been voluntarily surrendered in February 2004.  The answer to this question was apparently true.  


Question 5 on the Legacy agent appointment application asked:
 

Have you ever had any license denied, suspended, or revoked, or been the subject of any disciplinary or administrative action, or fined or penalized? 

(Emphasis added).  The negative response to this question was false, as Grimes had been the subject of previous administrative disciplinary actions, culminating in the 1998 and 2000 Consent Orders.  The requirement that Grimes make payments to the Investor Education Fund under those Consent Orders may be construed as a fine or penalty.  Grimes’ securities registration was voluntarily surrendered in February 2004, which may be considered a disciplinary or administrative action.    


Question 1 on the Guaranty agent appointment application asked:
 

Have you ever had your insurance license refused, suspended or revoked, been placed on probation, reprimanded or fined by any state insurance department?  If yes, please explain. 

The response to this question was true, as there had never been any action against Grimes’ insurance license, and there is no evidence that Grimes had ever been denied licensure by any state insurance department. 


Question 2 on the Guaranty agent appointment application asked:
 

Have you ever had a complaint filed against you or ever been investigated by a state insurance department or securities agency?  If yes, please explain.

The negative response to this question was false, as Grimes had a complaint filed against him with the COS’ office, which is a regulatory agency, culminating in the 2000 Consent Order, and he had been investigated by the COS’ office, which is a state securities agency.  

Question 2 on the Great American agent appointment application asked:
 

Are you now or have you ever been the subject of any lawsuit, claim, investigation or proceeding alleging breach of trust or fiduciary duty, forgery, fraud, or any other act of dishonesty?

(Emphasis added).  The response to this question was false, as Grimes had been the subject of claims and investigations before the COS alleging fraud or dishonesty.  


Question 3 on the Great American agent appointment application asked:
 

Have you ever had your agent’s license or registration suspended or revoked, or are you now, or have you ever been the subject of a professional license/registration or market conduct investigation, claim or proceeding?

(Emphasis added).  The answer to this question was false, as Grimes had been the subject of professional registration claims, investigations, or proceedings before the COS, culminating in the 1998 and 2000 Consent Orders.  


Question 14 on the Fidelity agent appointment application asked:
 

Have you or your principals (including officers, directors, partners, members or shareholders) ever been refused an insurance or any other professional, occupational or vocational license; or had any such license restricted, suspended or revoked; or relinquished or surrendered any such license as part of any investigation or proceeding? 

(Emphasis added).  The answer to this question was false, as the 1998 and 2000 Consent Orders restricted Grimes’ securities license.  Grimes had voluntarily surrendered his securities license, which was not technically a restriction.    


Question 15 on the Fidelity agent appointment application asked:
 

Have you or your principals (including officers, directors, partners, members or shareholders) ever been fined, barred or otherwise 
disciplined by an insurance regulatory authority or any other regulatory authority of any kind?

The response to this question was false, as Grimes had been disciplined by the COS pursuant to the 1998 and 2000 Consent Orders, and he had voluntarily surrendered his securities registration.  The payments to the Investors Education Fund may be considered as a fine.  The question refers to a “regulatory authority of any kind (emphasis added).”  The NASD and the CFP Board are also regulatory authorities.


Question 17 on the Fidelity agent appointment application asked:
 

Are you or your principals (including officers, directors, partners, members or shareholders) currently the subject of any investigation, inquiry or proceeding before any insurance or other professional, occupational or vocational licensing or regulatory authority or association?
The Director has not shown that there was any administrative or other proceeding pending at the time of the agent appointment applications in July 2004.  The answer to this question was apparently true.  


Question 15 on the Equitrust agent appointment application asked:
  

a.  Have you ever had your insurance license suspended or revoked?
b.  Have you ever had a complaint filed against you with an insurance department? 
c.  Has any claim ever been made against you, your surety company, or errors and omissions insurer arising out of insurance sales or have you been refused surety bonding? 

The answers to these questions were truthful, as Grimes had never had any action against his insurance license, had never had a complaint filed against him with the Director, and had never had a claim against him arising out of insurance sales.  


Grimes argues that some of these questions were subject to varying interpretations.  We have discussed the questions in detail.  The wording of the questions varies from application to application, and we agree that some of the terms such as “fine” may not be entirely clear when applied to Grimes’ history.  However, some of the questions, such as questions of whether he had ever had a complaint filed against him or had ever been the subject of a disciplinary or administrative action, plainly applied to Grimes, and to answer “no” to those questions was unarguably false.  Questions were answered falsely on the Monumental Life, National Western, MONY, ING, North American, Midland, Legacy, Guaranty, Great American, and Fidelity agent applications.  

We find it immaterial that Grimes did not actually complete the agent appointment applications.  Grimes signed blank forms and gave Triumph an “example,” which was phrased in a manner that did not reflect the previous professional licensing actions against Grimes, and caused some of the questions to be answered falsely.  

“Concealment of a material fact of a transaction, which a party has the duty to disclose, constitutes fraud as actual as by affirmative misrepresentation.”
  We may infer fraudulent intent from the circumstances of the case.
  Grimes caused false statements to be made on applications so that he could be appointed as an insurance agent for those companies and gain a profit.  

We infer that he did so intentionally.  The Director argues that Grimes authorized and attested to the fact that he had read and reviewed the documents for which he authorized his signature.  We have not found that this attestation applied as of the time he completed the applications.  However, Grimes signed the blank applications that are at issue and was therefore 
responsible for their content.  He forwarded the blank applications to Triumph with an “example” that did not apply to most of the applications and caused Triumph to complete the forms with inaccurate information.  There is cause for discipline under § 375.141.1(7) for fraud.  

C.  Agent Appointment Application with Allianz


First amended complaint ¶ 8.d.i. asserts: 

The Division’s allegation in paragraph 3, above, is further based upon Respondent’s association with another field marketing organization, Preferred Financial Brokers, LLC.  

It is unclear what this refers to, as first amended complaint ¶ 3 asserts this Commission’s jurisdiction to hear this case.  However, the first amended complaint goes on to refer to Grimes’ negative answers to the following questions on the Allianz application:
 

Have you ever:  . . . 
Been the subject of a penalty, inquiry or action by a regulatory agency?
*   *   *

Had a license refused/suspended/revoked or currently restricted or under investigation?

The Director asserts that Grimes knew that his answers to these questions were “fraudulent, materially incorrect, misleading, incomplete or untrue.”
  

Grimes’ answer to the second question was true.  He had never had a license suspended or revoked as of February 28, 2004.  Because his securities registration was voluntarily surrendered in February 2004, his securities agent license was not restricted or under investigation as of February 28, 2004.  

Grimes’ answer to the first question was false, as he had previously been the subject of inquiries and actions by the COS, culminating in the 1998 and 2000 Consent Orders and the voluntary surrender of his securities registration.  His payments to the Investor Education Fund under those Consent Orders may be considered as a fine.  He was also the subject of inquiries and actions by NASD and the CFP Board.  We again infer fraudulent intent in answering this question.  Grimes knowingly made a false statement for the purpose of obtaining an appointment as an agent and gaining compensation.  He is subject to discipline § 375.141.1(7) for fraud.  
Count III:  Variable Annuities License

The Director cites Regulation 20 CSR 700-1.147, which provides: 

(1) Grounds for the discipline or disqualification of producers shall include, in addition to other grounds specified in section 375.141, RSMo, failure to comply with or violation of the following professional standards of conduct:  

(A) Each individual producer licensed to sell variable life and variable annuity products shall be supervised by a member of the National Association of Securities Dealers (NASD), which member shall also be licensed as a business entity producer with the Department of Insurance (supervision member).  

The Director’s written argument asserts that Grimes is subject to discipline for violating the regulation.  However, the first amended complaint does not specifically assert that Grimes is subject to discipline for violating the regulation.  We cannot find cause to discipline for uncharged conduct.
 Therefore, we find no cause for discipline on that basis.

The Director refers to the letter dated November 6, 2006, and sent to Grimes’ clients, wherein Grimes stated that he was properly licensed in variable annuities.  The Director argues that because Grimes cannot be affiliated with an NASD firm until March 2010 pursuant to the 2005 Consent Order, and because his variable annuities license requires that he be affiliated with 
an NASD member, his statements that his license to sell variable annuities was in good standing operated as a fraud or deceit.  The Director cites § 375.144.  The Director does not cite any particular paragraph of § 375.144, but the first amended complaint is worded in the language of paragraph (4), which provides: 

It is unlawful for any person, in connection with the offer, sale, solicitation or negotiation of insurance, directly or indirectly, to: 
*   *   *


(4) Engage in any act, practice, or course of business which operates as a fraud or deceit upon any person.


We have already defined fraud.  Deceit is:

1 : the act or practice of deceiving : DECEPTION    2 : an attempt or device to deceive : TRICK    3 : the quality of being deceitful : DECEITFULNESS[
]

Deception is the act of causing someone to accept as true what is not true.
  The Supreme Court has held that deception contemplates an act designed to deceive, to cheat someone by inducing their reliance on clever contrivance or misrepresentation.
 

The Director cites § 375.141.1(2), which allows discipline for: 

[v]iolating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state[.]

The Director asserts that Grimes is subject to discipline for violating § 375.144. 

Grimes points to the Director’s licensing records, which show that he was licensed as a variable annuities producer as of July 22, 2005.  Grimes’ letter, stating that he was “properly licensed in . . . Variable Annuities,” was sent on November 6, 2006.  Grimes argues that there is no evidence that he knew he had to be associated with an NASD member.  Even though Grimes 
could no longer be validly supervised by an NASD member, the Director has not shown that Grimes no longer had a variable annuities license when he made this statement.  The Director has the burden of proof in this proceeding, and the Director has offered no evidence of any revocation of the license, or that the license expired by operation of law when Grimes could no longer be supervised by an NASD member.  On the contrary, the evidence shows that there was never any action against any insurance license that Grimes held until the present proceeding.  In written argument, the Director admits that “it is technically true as Respondent asserts that he holds a variable annuities license.”
  The Director has failed to show that Grimes’ statement was false.  There is no cause to discipline him under § 375.141.1(2) for engaging in conduct that operates as a fraud or deceit.  
Count IV

The Director argues that the conduct asserted in the preceding Counts I through III is cause for discipline under § 375.141.1(8) for:

demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]


Incompetence, when referring to an occupation, relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to the lack of “disposition to use an otherwise sufficient professional ability.”
  The definition of “trustworthy” is “worthy of confidence” or “dependable.”
  Irresponsible means “not based on sound reasoned considerations . . . unprepared or unwilling to meet financial responsibilities.”
 

Grimes argues that none of the allegations in the first amended complaint have arisen from consumer complaints, and that the allegations in this case are motivated by Harrod’s familiarity with Grimes’ securities regulatory issues rather than by evidence of misconduct by Grimes related to the insurance business.  Even though there has been no complaint against Grimes by an insurance customer, the allegations in this case pertain to his practice as an insurance agent, not as a securities agent.  The fact that Harrod was formerly an investigator for the COS is not relevant to our determination of whether there is cause for discipline on the allegations that the Director has brought before us.  


Grimes also accuses the Director’s employees of questionable conduct in the process of investigating this case.  We do not have the authority to superintend other agencies' procedures.
  

Our role is limited to making a determination of whether there is cause for discipline under the complaint that the licensing agency has brought before us.
  


We agree that by failing to notify the Director of the 2005 Consent Order, falsely answering the agent appointment application for Allianz, and causing other agent appointment applications to be answered falsely, Grimes demonstrated incompetence.  We further agree that by falsely answering the agent appointment application for Allianz, and causing other agent appointment applications to be answered falsely, Grimes demonstrated untrustworthiness.  The Director has not shown that Grimes demonstrated financial irresponsibility.  There is cause to discipline Grimes under § 375.141.1(8) for demonstrating incompetence and untrustworthiness.  


The Director further argues that Grimes demonstrated incompetence, untrustworthiness or financial irresponsibility by sending the November 6, 2006 letter and engaging in the offer, sale or exchange of variable annuity products without affiliating with an NASD member.  
Because we have not found that Grimes’ statement as to his variable annuities licensure status in his November 6, 2006, letter was false, we do not find that this letter demonstrated incompetence or untrustworthiness.  


Grimes requests that we only impose a “minor penalty.”  However, we do not impose the discipline.  We simply determine whether there is cause for discipline, and we certify the record to the Director for a determination of the discipline to be imposed.

Summary


We find cause to discipline Grimes:  
· under § 375.141.1(2) for failing to report the 2005 Consent Order to the Director, 
· under § 375.141.1(7) for answering an agent appointment application falsely and causing other agent appointment applications to be answered falsely, and

· under § 375.141.1(8) for demonstrating incompetence and untrustworthiness.  

We find no cause for discipline under Count III.  


SO ORDERED on September 28, 2007.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner
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