Before the

Administrative Hearing Commission

State of Missouri

GREYLOCK HEALTH OF AVA, LP, 
)

d/b/a HEART OF THE OZARKS, et al., 
)



)



Petitioners,
)




)


vs.

)

No. 00-0380 RV




)

DIRECTOR OF REVENUE, 
)




)



Respondent.
)

MEMORANDUM AND ORDER


This case involves the consolidated complaints of taxpayers claiming refunds of sales tax paid on utilities that taxpayers claim were for domestic use.  


On March 14, 2000, the Director filed a motion for summary determination, claiming that the taxpayers did not file the refund claims by April 15 of the year following the utility usage, as required by section 144.030.2(23)(c), RSMo Supp. 1998.  Petitioners filed a response to the motion on May 5, 2000.  On May 17, 2000, we granted Petitioner’s motions to consolidate additional claims (Case Nos. 00-1138 RV through 00-1154 RV) into this case.  The Director filed an amended motion for summary determination on May 19, 2000.  The amended motion amends paragraphs 4 and 5 to add August through December 1996 as periods for which taxpayers seek refunds.    


Pursuant to section 536.073.3, RSMo Supp. 1999, our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 

(Mo. banc 1993).  

Findings of Fact

1. The following Petitioners filed refund claims on December 14, 15, or 16, 1999, for 

tax periods January through December 1997:  

Greylock Health of Ava, LP, d/b/a Heart of the Ozarks

Greylock Health of Ballwin, LP, d/b/a Clayton House

Greylock Health of Clinton, LP, d/b/a Clinton Healthcare & Rehab

Greylock Health of Columbia, LP, d/b/a Columbia Healthcare & Rehab

Greylock Health of Crane, LP, d/b/a Ozark Mountain Regional Healthcare Center

Greylock Health of Des Peres, LP, d/b/a Des Peres Healthcare & Rehab Center

Greylock Health of Jefferson City, LP, d/b/a Capital Healthcare Center

Greylock Health of Joplin Healthcare, LP, d/b/a Sunrise Living Center

Greylock Health of Joplin Manor, LP, d/b/a Woodland Park Healthcare Center

Greylock Health of Kansas City, LP, d/b/a Lenox Healthcare & Rehab

Greylock Health of Kansas City – BHM, LP, d/b/a Blue Hills Healthcare & Living Center

Greylock Health of Kansas City, LP, BHT, d/b/a Blue Hills Healthcare & Living

Greylock Health of Kimberling City Manor, LP, d/b/a Table Rock Retirement Village

Greylock Health of Lamar, LP, d/b/a Lakeview Healthcare & Rehab Center

Greylock Health of Springfield, LP, d/b/a Lenox Healthcare & Rehab Center

Greylock Health of St. Charles, LP, d/b/a Charlevoix Healthcare & Rehab Center

Greylock Health of Thayer, LP, d/b/a Shady Oaks Healthcare Center

2. The following Petitioners filed refund claims on February 15, 16, or 17, 2000, for tax 


periods August through December 1996:


Greylock Health of Ava, LP, d/b/a Heart of the Ozarks

Greylock Health of Ballwin, LP, d/b/a Clayton House

Greylock Health of Clinton, LP, d/b/a Clinton Healthcare & Rehab

Greylock Health of Columbia, LP, d/b/a Columbia Healthcare & Rehab

Greylock Health of Crane, LP, d/b/a Ozark Mountain Regional Healthcare Center

Greylock Health of Des Peres, LP, d/b/a Des Peres Healthcare & Rehab Center

Greylock Health of Jefferson City, LP, d/b/a Capital Healthcare Center

Greylock Health of Joplin Healthcare, LP, d/b/a Sunrise Living Center

Greylock Health of Kansas City, LP, d/b/a Lenox Healthcare & Rehab

Greylock Health of Kansas City – BHM, LP, d/b/a Blue Hills Manor

Greylock Health of Kansas City, LP, BHT, d/b/a Blue Hills Terrace

Greylock Health of Kimberling City Manor, LP, d/b/a Table Rock Retirement Village

Greylock Health of Kimberling City Terrace, LP, d/b/a Table Rock Retirement Village

Greylock Health of Lamar, LP, d/b/a Lakeview Healthcare & Rehab Center

Greylock Health of Springfield, LP, d/b/a Lenox Healthcare & Rehab Center

Greylock Health of St. Charles, LP, d/b/a Charlevoix Healthcare & Rehab Center

Greylock Health of Thayer, LP, d/b/a Shady Oaks Healthcare Center

Conclusions of Law


Section 144.030.2(23)(c), RSMo Supp. 1998, provides in part:  

Each person making nondomestic purchases of services or property and who uses any portion of the services or property so purchased for domestic use, and each person making domestic purchases on behalf of occupants of residential apartments or condominiums through a single or master meter, including service for common areas and facilities and vacant units, under a nonresidential utility service rate classification may, between the first day of the first month and the fifteenth day of the fourth month following the year of purchase, apply for credit or refund to the director of revenue and the director shall give credit or make refund for taxes paid on the domestic use portion of the purchase. . . .

(Emphasis added).  


Petitioners argue that granting the Director’s motion and dismissing their complaints would violate due process, equal protection, and their rights to protection from an unauthorized taking. U.S. Const. amend. V and XIV; Mo. Const. art. I, sections 2, 6, and 10; Mo. Const. art. X.  We do not have jurisdiction to rule on constitutional questions.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  However, in Bert v. Director of Revenue, 

935 S.W.2d 319, 321 (Mo. banc 1996), the Supreme Court of Missouri upheld the time deadline of section 144.030.2(23)(c) against claims that the statute violated equal protection and the 

uniformity clause of the Missouri Constitution.  There is no dispute that Petitioners did not file their refund claims within the time limit prescribed by section 144.030.2(23)(c).  


Petitioners further argue that granting the Director’s motion and dismissing their complaints would violate fundamental principles of fairness and equity.  However, this Commission, as an administrative tribunal, does not have the authority to propound or enforce principles of equity.  Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  

 
We conclude that the Petitioners’ refund claims were not timely, as Petitioners did not file them by April 15 of the year following the purchases.  There is no genuine issue as to any material fact.  


Therefore, we grant the Director’s motion for summary determination.  However, Petitioners have preserved their constitutional arguments.


SO ORDERED on June 2, 2000.



________________________________



SHARON M. BUSCH 



Commissioner

�We make this finding based on the refund claims attached to the complaints, as well as the Director’s amended motion, which we regard as an admission, stating that all of the refund claims were filed after December 14, 1999. 
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