Before the

Administrative Hearing Commission

State of Missouri

ALAN GREGORY,

)




)



Petitioner,
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)
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)

DIRECTOR OF REVENUE,
)




)
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)

DECISION

We deny Alan Gregory’s claim that he is entitled to a refund of sales tax based on a casualty loss of his boat, outboard motor, and trailer.  

Procedure

On September 16, 2003, Gregory appealed the Director of Revenue’s denial of his claim for a refund.  

We convened a hearing on February 17, 2004.  Gregory represented himself.  Senior Counsel Roger L. Freudenberg represented the Director.  Gregory filed the last written argument on May 10, 2004.  

Findings of Fact

1. On March 22, 2003, Alan and Matt Gregory sold a 1997 Yamaha Warrior (a four-wheeler) for $2,075.  

2. On April 11, 2003, Alan and Deborah Gregory purchased a 2003 Ranger boat for $18,500, a 2003 Yamaha outboard motor for $19,000, and a 2003 Ranger trailer for $4,500.  The Gregorys paid state and local sales tax on the purchases.  

3. The Gregorys attempted to sell a 1993 Ranger boat, with motor and trailer.  However, on May 6, 2003, these items were rendered a total loss due to a tornado.  On May 16, 2003, State Farm Fire and Casualty Company paid Gregory $30,000 for the loss.
  

4. On July 15, 2003, Gregory filed a refund claim for $1,218.55, which the Director denied by letter dated August 21, 2003.  Gregory based the refund on a replacement of the Yamaha Warrior and the fair market value ($17,500) of the 1993 Ranger boat, motor, and trailer.  

Conclusions of Law


We have jurisdiction to hear Gregory’s petition.  Section 621.050.1.
  Gregory has the burden to prove that the law entitles him to a refund.  Sections 621.050.2 and 136.300.


Section 144.027.1 provides:

When a motor vehicle, trailer, boat or outboard motor for which all sales or use tax has been paid is replaced due to . . . a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner's deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.] 

(Emphasis added.)  The Gregorys bought the 2003 Ranger, motor, and trailer before the tornado.  Therefore, they did not replace the 1993 Ranger, motor, and trailer “due to” a casualty loss, and they do not qualify for a credit or refund under § 144.027.  


Section 144.025.1
 provides:

[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the . . . tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . .  This section shall also apply to motor vehicles, trailers, boats, and outboard motors sold by the owner if the seller purchases or contracts to purchase a subsequent motor vehicle, trailer, boat, or outboard motor within one hundred eighty days before or after the date of the sale of the original article and a notarized bill of sale showing the paid sale price is presented to the department of revenue at the time of licensing.

(Emphasis added.) 


Gregory argues that he sold the 1993 Ranger, motor, and trailer to the insurance company.  The statute requires that Gregory provide evidence of his claim that the insurance company purchased the items by presenting to the Department of Revenue a notarized bill of sale at the time of licensing.  Gregory did not present a notarized bill of sale showing that he sold the items to the insurance company.  The insurance company’s notarized affidavit states that Gregory received insurance proceeds for the total loss of these items.  There is no evidence that he sold them to anyone. The insurance company’s fulfillment of its already existing contractual duty to compensate the Gregorys for their loss does not constitute payment for a purchase.  See W. E. Koehler Const. Co. v. Medical Ctr. of Blue Springs, 670 S.W.2d 558, 561 (Mo. App., W.D. 1984).  A tornado destroyed the 1993 Ranger, motor, and trailer before the Gregorys could sell them.   


We sympathize with the Gregorys’ predicament.  However, the law does not provide an exception for their circumstances, nor does it provide any authority for us to make an exception.  

Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


The Director agrees to allow Gregory a credit based on the sale of the 1997 Yamaha Warrior.  Therefore, the Director is processing a refund on that basis, and the parties have reached a settlement on that issue.
  

Summary 


We deny Gregory’s refund claim based on a casualty loss or claimed sale of the 1993 Ranger boat with motor and trailer.  The Director has agreed to allow Gregory a credit based on the sale of the 1997 Yamaha Warrior and is processing a refund on that basis.  


SO ORDERED on May 19, 2004.




________________________________




KAREN A. WINN




Commissioner

	�Though the insurance company paid for the insured value of the items ($30,000), the insurance company issued an affidavit to Gregory stating that it had made settlement of $17,500, which was their value at the time of the loss.  





	�Statutory references are to the 2000 Revised Statutes of Missouri.


	�Section 144.025 was amended effective August 28, 2003.  The amendment does not apply to this case, and it would not affect the result if it did. 


	�The parties’ settlement of that issue removes it from our consideration; thus, we do not examine whether the replacement credit should be applied to the purchase of a boat, motor, and trailer based on the sale of a four-wheeler.  
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