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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 11-1875 BN



)

ERIN GREER,

)




)



Respondent.
)

DECISION


Erin Greer is not subject to discipline because the Board of Nursing (“the Board”) failed to meet its burden of proof. 
Procedure


On September 21, 2011, the Board filed a complaint seeking to discipline Greer.  We served Greer with a copy of the complaint and our notice of complaint/notice of hearing by certified mail on October 20, 2011.  Greer did not file an answer.  The Board waived its right to a default decision,
 and we held a hearing on February 27, 2012.  Patricia D. Perkins represented the Board.  Neither Greer nor anyone representing her appeared at the hearing.  This case became ready for our decision on March 30, 2012, when written arguments were due.  
Findings of Fact

1. Greer was registered by the Board as a licensed practical nurse (“LPN”).  Her license was current and active during all relevant times, but it expired on May 31, 2010.
2. Greer was employed as an LPN at Caruthersville Nursing Center (“the Center”) in Caruthersville, Missouri, from May 11, 2009 to December 2, 2009.
3. One of the Center’s residents, E.C., stated that she gave Greer $1,900 after Greer took E.C. to the bank and helped E.C. cash a check for $2,000.  

4. Greer took E.C. to the bank where E.C. cashed a check for $2,000, and then took E.C. to Wal-Mart.  At Wal-Mart, E.C. gave Greer $100 to purchase soda and candy for E.C. and  Greer returned the change to E.C.  

5. Greer was terminated because she allowed a resident to return to the Center with a large amount of cash on her person.  

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving by a preponderance of the credible evidence that Greer committed an act for which the law allows discipline.
  “Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.”
  


The Board alleges that there is cause for discipline under § 335.066.2:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 
his or her certificate of registration nor authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of any professional trust or confidence[.]

The Board offered into evidence the affidavit of Lori Scheidt, Executive Director of the Board, which includes an investigation report conducted by the Department of Health and Senior Services (“DHSS”) and statements of other employees of the Center.  The report also includes personal information of Greer and E.C., such as banking information, addresses, social security numbers, and detailed medical records of E.C.  Therefore, Exhibit 1, the only exhibit, is sealed.  

The report is the only evidence we have in this case.  The report is completely hearsay.  The investigator prepared the report outside the hearing, and the Board offered it at the hearing for the truth of the matter stated.  However, Greer was not present at the hearing and no one objected to the report and hearsay statements.  Where no objection is made, hearsay evidence in the records can and must be considered in administrative hearings.
  Therefore, we will consider the statements in the report, but weigh them in light of their value as double hearsay.  Additionally, the statements are completely useless to this Commission as they only reference the statements of E.C. or Greer, and provide no evidence in favor of or against the Board’s complaint.  Greer says she took E.C. to the bank and Wal-Mart, while E.C. states Greer was given money after the bank visit.


DHSS’s report states:

Ms. Brown said regardless of what actually did happen they felt they needed to terminate MS.GREER because she inappropriately let the resident come back to the facility with a large amount of cash on her person.  She said [E.C.] was very open about her money and it would be dangerous for her as a resident to have $2,000.00 cash in her possession.

DHSS’s report clearly shows that even if Greer did not take money from E.C., Greer was terminated for allowing E.C. to return to the Center with a large amount of cash.  This evidence corroborates Greer’s statement that she helped E.C. to the bank, and that E.C. returned to the facility with close to $2,000.  Without witness testimony, depositions, affidavits, or even the investigator’s testimony, the record is too sparse to support the imposition of discipline in this case.  
Summary

We find that the Board has not met its burden of proof because it has not presented any evidence that Greer accepted money from E.C.  Greer is not subject to discipline.  

SO ORDERED on July 20, 2012.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Section 621.045.6.  Statutory references are to RSMo Supp. 2011.


�Section 621.045.  


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).


	�Clark v. FAG Bearings Corp., 134 S.W.3d 730, 736 (Mo. App., S.D. 2004) (citing Dorman v. State Bd. of Regis’n for the Healing Arts, 62 S.W.3d 446 (Mo. App., W.D. 2001)).
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