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DECISION


We conclude that Gwendlyn Greene, LPC, is subject to the sanction of recoupment of $41,106.30 in overpaid Medicaid payments and will be subject to 100% pre-payment review of future claims.

Procedure


On March 13, 2002, Greene filed a complaint and motion for stay, appealing the Department of Social Services, Division of Medical Services’ (Department) decision that she had been overpaid $41,106.30 in Medicaid funds.  On April 3, 2002, we convened a hearing on the motion for stay, and granted the motion by order dated April 8, 2002.  We held a hearing on the complaint on August 13, 2002.  Bruce Cohen represented Greene.  Mike Dyer represented the Department.


The matter became ready for our decision on October 8, 2002, the date the parties filed their last written argument.

Findings of Fact

1. On December 19, 1996, Greene entered into the participation agreement (agreement)
 to be a Medicaid provider as a professional counselor.  Her provider number is 498569706, and providing Medicaid funded services constitutes her only source of earned income.

2. The agreement that Greene signed contains the following language:

I agree the Missouri Title XIX Medicaid manual, bulletins, rules, regulations, and amendments thereto shall govern and control my delivery of service, and further agree to the following terms:

1.  I (the provider) will comply with the Medicaid manual, bulletins, rules, and regulations as required by the Division of Medical Services and the United States Department of Health and Human Resources in the delivery of services and merchandise and in submitting claims for payment.  I understand that in my field of participation I am not entitled to Medicaid reimbursement if I fail to so comply, and that I can be terminated from the program for failure to comply;

*   *   *

6.  All providers are required to maintain fiscal and medical records to fully disclose services rendered to Title XIX Medicaid recipients.  These records shall be retained for five (5) years, and shall be made available on request by an authorized representative of the Department of Social Services or the U.S. Department of Health and Human Services.  Documents retained must include all records and documents required by applicable regulation and Medicaid manual and bulletin provisions.  Failure to submit or failure to retain documentation for all services billed to the Medicaid Program may result in recovery of payments for Medicaid services and may result in sanctions to the provider’s Medicaid participation[.]

3. The Department’s Medicaid technician Tammy Amend audited Greene’s records.  She ordered a 25% sample of the year 2000, from January 1, 2000, to December 31, 2000, by “key[ing] information into the system”
 on a Missouri MMIS online processing surveillance and utilization review subsystem audit report request parameters form.  Verizon Data Services, the Department’s contractor that maintains lists of claims paid to providers, randomly selected 55 of Greene’s claims for the audit.  Verizon only pulls from the sample dates that a provider billed and was paid for Medicaid services (universal range period).

4. Greene had not billed and been paid for any services on January 1 or 2, or December 31, 2000.  Therefore, in order to generate a random sample of claims for 2000, Verizon pulled claims (review group) from January 3, 2000, to December 30, 2000 (Greene’s universal range period).  There were 219 claims in the review group during Greene’s universal range period.

5. When Amend requested the 25% random selection, Verizon pulled dates of service from January 5, 2000, through November 30, 2000 (random sample period).  There were 55 claims in the sample that Amend reviewed.  Amend did not receive a report identifying the complete list of 219 claims.  She did not assign consecutive numbers to the 219 claims.  No unpaid claims were part of the review group or reviewed in the audit.  Claims that were submitted and denied would be unpaid claims.

6. Amend noted deficiencies in Greene’s records as follows:  A – no documentation of session treatment; B – no actual time documented in the records that contained treatment notes; C – no documentation of treatment/progress notes found for the date of service billed.  For 

deficiencies A and C, the entire Medicaid payment was determined to be an overpayment.  For deficiency B, half of the Medicaid payment was determined to be an overpayment.

7. Greene was overpaid for the following clients on the dates, in the amounts, and for the reasons listed below.

Client Travon B.


Date
Amount
Reason

August 2, 2000
$58.00
A

August 9, 2000
$29.00
B

August 16, 2000
$58.00
C

August 30, 2000
$58.00
C

May 4, 2000
$29.00
B

May 25, 2000
$58.00
C

Client C.C.


Date
Amount
Reason


March 3, 2000
$58.00
C

March 13, 2000
$58.00
C

March 20, 2000
$29.00
B

March 27, 2000
$29.00
B

May 4, 2000
$29.00
B

May 11, 2000
$29.00
B

May 23, 2000
$29.00
B

September 11, 2000
$58.00
B

September 18, 2000
$58.00
C

September 25, 2000
$58.00
C

October 3, 2000
$29.00
B

October 10, 2000
$29.00
B

October 17, 2000
$29.00
B

October 24, 2000
$29.00
B

October 31, 2000
$29.00
B

October 9, 2000
$58.00
C

October 16, 2000
$58.00
C


October 23, 2000
$58.00
C

November 21, 2000
$29.00
B

November 28, 2000
$58.00
C

November 6, 2000
$58.00
C



November 13, 2000
$58.00
C

November 20, 2000
$58.00
C

November 27, 2000
$29.00
B

Client R.C.


Date
Amount
Reason


May 2, 2000
$29.00
B

May 30, 2000
$58.00
C

August 1, 2000
$58.00
A

August 09, 2000
$58.00
C

August 16, 2000
$58.00
C

August 29, 2000
$29.00
B

September 7, 2000
$29.00
B

September 11, 2000
$58.00
C

September 18, 2000
$58.00
C

September 26, 2000
$58.00
C

Client Jacob C.


Date
Amount
Reason


March 22, 2000
$58.00
C


March 3l, 2000
$58.00
C

Client H.C.


Date
Amount
Reason


May 3, 2000
$58.00
C


May l0, 2000
$58.00
C


May l7, 2000
$58.00
C

Client Joseph C.


Date
Amount
Reason


January 26, 2000
$58.00
C

January 5, 2000
$58.00
C

January 12, 2000
$58.00
C


February 2, 2000
$58.00
C


February 9, 2000
$58.00
C


February 16, 2000
$29.00
B


February 23, 2000
$58.00
C


March 1, 2000
$58.00
C


March 8, 2000
$58.00
C


March 15, 2000
$58.00
C


March 22, 2000
$58.00
C


March 3l, 2000
$58.00
C


April 6, 2000
$58.00
C


April 13, 2000
$58.00
C


April 19, 2000
$58.00
C


April 26, 2000
$29.00
B

Client A.C.


Date
Amount
Reason


September 4, 2000
$58.00
C

September 9, 2000
$58.00
C

September 11, 2000
$58.00
C

September 16, 2000
$58.00
C

September 18, 2000
$58.00
C

September 23, 2000
$29.00
C

September 25, 2000
$29.00
B

September 30, 2000
$58.00
B


October 7, 2000
$48.00
C

October 9, 2000
$58.00
C

October 14, 2000
$58.00
C

October 16, 2000
$58.00
C

October 2l, 2000
$58.00
C

October 23, 2000
$58.00
C

October 28, 2000
$58.00
C

Client K.D.


Date
Amount
Reason


April 3, 2000
$29.00
B

April 17, 2000
$29.00
B

April 24, 2000
$29.00
B

June 6, 2000
$29.00
B

June 14, 2000
$58.00
C

June 20, 2000
$58.00
C

June 27, 2000
$58.00
C

Client D.F.


Date
Amount
Reason


August 1, 2000
$29.00
B


August 24, 2000
$29.00
B

Client Bria J.


Date
Amount
Reason


August 10, 2000
$58.00
C


August 17, 2000
$58.00
C


August 24, 2000
$58.00
C

September 12, 2000
$58.00
C

September 19, 2000
$58.00
C

September 26, 2000
$58.00
C

Client Brittany J.


Date
Amount
Reason


September 12, 2000
$29.00
B

September 19, 2000
$29.00
B

September 26, 2000
$29.00
B

October 3, 2000
$58.00
C

October 10, 2000
$58.00
C

October 17, 2000
$58.00
C

October 24, 2000
$58.00
C

October 31, 2000
$58.00
C

November 2, 2000
$58.00
C

November 9, 2000
$58.00
C

November 16, 2000
$58.00
C

November 30, 2000
$58.00
A

Client T.J.


Date
Amount
Reason


October 13, 2000
$29.00
B

October 20, 2000
$29.00
B

October 27, 2000
$29.00
B

November 2, 2000
$29.00
B

November 3, 2000
$29.00
B

November 9, 2000
$29.00
B

November 16, 2000
$29.00
B

November 17, 2000
$29.00
B

November 20, 2000
$29.00
B

November 30, 2000
$29.00
B

Client A.K.


Date
Amount
Reason


February 2, 2000
$58.00
C

February 9, 2000
$58.00
C

February 16, 2000
$58.00
A

February 23, 2000
$58.00
C

Client D.K.


Date
Amount
Reason


February 2, 2000
$58.00
C

February 9, 2000
$58.00
C

February 16, 2000
$58.00
A

February 23, 2000
$58.00
C

Client S.K.


Date
Amount
Reason


March 26, 2000
$48.00
C


March 29, 2000
$48.00
C

Client S.L.


Date
Amount
Reason


August 2, 2000
$58.00
C


August 16, 2000
$58.00
C


August 30, 2000
$58.00
C

Client I.M.



Date
Amount
Reason


August 2, 2000
$58.00
C

August 3, 2000
$29.00
C

August 9, 2000
$58.00
B

August 10, 2000
$58.00
C

August 16, 2000
$58.00
C

August 17, 2000
$58.00
C

August 24, 2000
$58.00
C

August 30, 2000
$58.00
C

Client D.P.



Date
Amount
Reason


March 23, 2000
$58.00
C

March 30, 2000
$58.00
C

April 7, 2000
$58.00
C

April 20, 2000
$58.00
C

September 6, 2000
$29.00
B

September 13, 2000
$58.00
C

September 20, 2000
$58.00
C

September 27, 2000
$29.00
B

Client J.R.



Date
Amount
Reason


September 8, 2000
$58.00
A

September 9, 2000
$58.00
C

September 14, 2000
$29.00
B

September 22, 2000
$58.00
C

September 28, 2000
$58.00
C

September 30, 2000
$58.00
B

October 13, 2000
$58.00
C

November 8, 2000
$29.00
B

November 15, 2000
$29.00
B

Client T.R.


Date
Amount
Reason



June 6, 2000
$58.00
C



June 14, 2000
$29.00
B

Client A.S.


Date
Amount
Reason


April 20, 2000
$29.00
B

April 27, 2000
$58.00
C

September 4, 2000
$29.00
B

September 5, 2000
$29.00
B

September 11, 2000
$29.00
B

September 12, 2000
$29.00
B

September 18, 2000
$29.00
B


September 19, 2000
$29.00
B


September 25, 2000
$29.00
B


September 26, 2000
$29.00
B


October 10, 2000
$58.00
C


October 11, 2000
$29.00
B


October 12, 2000
$29.00
B


October 17, 2000
$29.00
B

October 24, 2000
$58.00
C

October 16, 2000
$29.00
B

October 23, 2000
$29.00
B

October 30, 2000
$29.00
B

November 6, 2000
$29.00
B

November 7, 2000
$29.00
B

November 13, 2000
$29.00
B

November 14, 2000
$29.00
B

November 20, 2000
$29.00
B

November 21, 2000
$29.00
B

November 28, 2000
$29.00
B

Client W.S.


Date
Amount
Reason


January 5, 2000
$58.00
C

January 12, 2000
$58.00
C


January 19, 2000
$58.00
C


January 26, 2000
$29.00
B


February 2, 2000
$58.00
C


February 9, 2000
$58.00
C


February 16, 2000
$29.00
B


February 23, 2000
$58.00
C


March 1, 2000
$58.00
C


March 8, 2000
$58.00
C


March 15, 2000
$58.00
C


March 22, 2000
$58.00
C


April 6, 2000
$58.00
C


April 13, 2000
$58.00
C


April 20, 2000
$58.00
C


April 27, 2000
$58.00
A

Client A.T.


Date
Amount
Reason


May 5, 2000
$58.00
A


May 12, 2000
$58.00
A

Client C.W.


Date
Amount
Reason


September 6, 2000
$58.00
C

September 11, 2000
$58.00
C

September 13, 2000
$58.00
A

September 18, 2000
$58.00
C

September 20, 2000
$58.00
B

September 25, 2000
$58.00
C

October 4, 2000
$58.00
C

October 11, 2000
$58.00
C

October 18, 2000
$58.00
C

October 25, 2000
$58.00
C

November 6, 2000
$58.00
C

November 8, 2000
$58.00
C

November 13, 2000
$58.00
C

November 15, 2000
$58.00
C

November 20, 2000
$58.00
C

November 22, 2000
$58.00
C

November 27, 2000
$58.00
C

November 29, 2000
$58.00
C


8.  The total overpayment from this sample was $10,323.  Using the formula set forth in its regulations, the Department extrapolated this amount for a total overpayment on the universal sample of $41,206.30.


9.  The Department notified Greene by letter dated February 13, 2002, that she had been overpaid $41,106.30.  The letter also advised her that she was being placed on 100% pre-payment review.  The letter states that the overpayment was based on the “period of January 2000, through November 2000.”

Conclusions of Law 


We have jurisdiction to hear Greene’s complaint.  Sections 208.156.2
 and 621.055.1.  Greene has the burden of proof.  Section 621.055.


Greene stipulated that the Department’s mathematical calculations in determining the $41,106.30 overpayment amount are correct.
  Greene also stipulated that she had insufficient documentation for the clients as the Department alleges.
  Greene argues that the Department failed to follow its own regulations in the use of statistical sampling to determine the Medicaid overpayment amount.

Motion for Summary Determination


On April 24, 2002, Greene filed a motion for summary determination, which we denied, finding facts still in dispute.  At the end of the hearing, Greene renewed her motion for summary determination.  We deny the motion.

Constitutional Argument


Greene argues that the Department’s attempt to recoup Medicaid payments under 13 CSR 70-3.130 without any showing of fraud, mistake or error, or failure to provide services is unjust, absurd, unreasonable, confiscatory or oppressive and in violation of the Missouri Constitution, article 1, section 2.


This Commission does not have authority to decide constitutional issues.  Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999);  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).  We have no authority to declare a statute unconstitutional.  State Tax Comm’n v. Admin. Hearing Comm’n, 641 S.W.2d 69 (Mo. banc 1982).  The issue has been raised and may be argued before the appeals tribunals if necessary.  Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).

Medicaid Provisions


Federal Medicaid regulations state that the Department must require certain things and take certain actions with regard to providers.  42 CFR 431.107 states:

Agreements.  A State plan must provide for an agreement between the Medicaid agency and each provider or organization furnishing services under the plan in which the provider agrees to: (1) Keep any records necessary to disclose the extent of services the provider furnishes to recipients; (2) On request, furnish to the Medicaid agency, any information maintained under paragraph (b)(1) of this section and any information regarding payments claimed by the provider for furnishing services under the plan[.]

Missouri has 60 days from the discovery of an overpayment to recover or attempt to recover the overpayment from the provider before the adjustment will be made to state funds.  42 CFR 433.300(a).


Section 208.201.2 gives the Department, through the Division of Medical Services, the authority to administer the Medicaid Program.  Section 208.201.5 states:


5.  In addition to the powers, duties and functions vested in the division of medical services by other provisions of this chapter or by other laws of this state, the division of medical services shall have the power:

*   *   *


(2) To adopt, amend and rescind such rules and regulations necessary or desirable to perform its duties under state law and not inconsistent with the constitution or laws of this state;

*   *   *


(8) To define, establish and implement the policies and procedures necessary to administer payments to providers under the medical assistance program;


(9) To conduct utilization reviews to determine the appropriateness of services and reimbursement amounts to providers participating in the medical assistance program[.]


The Department has enacted regulations that set forth the way an overpayment amount is calculated.  Regulation 13 CSR 70-3.130 governs “Computation of Provider Overpayment by Statistical Sampling” and provides:

(1) The following definitions will be used in administering this rule:


(A) Adequate records means records from which services rendered and the amount of reimbursement received for services by a provider can be readily discerned and verified with reasonable certainty.  Adequate medical records are records which are of the type and in a form required of good medical practice[.]

Greene admits that she does not have adequate records for the clients cited by the Department.


Greene argues that the Department’s audit did not comply with its own regulations in that its statistical sample was not in accordance with the definitions in 13 CSR 70-3.130(1):


(C) Claim for payment or claim means a document or electronically transmitted data submitted to the Medicaid agency for the purpose of obtaining payment by the Title XIX Medicaid Program.  A claim for payment means any one (1) document regardless of how many services, dates of service or recipients to which it pertains.  In the case of electronically transmitted claims for payment, a claim for payment means all services for each recipient for which reimbursement is sought in the transmitted information;

*   *   *


(I) Review group means all claims for payment or all claims relating to a specific service or a specific item or merchandise submitted by a provider between two (2) certain dates.  To be valid, the review group beginning and ending dates must be established before the statistical sample is selected.  If the dates are changed, a new statistical sample must be identified;


(J) Selected at random means the process where claims in a review group are assigned consecutive numbers and after the assignation, twenty-five percent (25%) of those numbers identified as the statistical sample by use of a random numbers table or computer-generated random numbers;


(K) Statistical sample means twenty-five percent (25%) of a review group of claims for payment submitted by a provider.  The sample must be selected at random to be valid[.]

(Emphasis added.)  The method of determining the amount of overpayment, when the audit is done by statistical sample, is set forth at Regulation 13 CSR 70-3.130:

(3) When a review of a provider’s claims by statistical sampling has been completed, a total overpayment shall be computed by totaling all overpayments for the statistical sample and subtracting all underpayments found in the sample to obtain a total overpayment.  This total is then divided by the number of claims contained in the statistical sample to obtain an average overpayment for the sample.  The total overpayment for the review will then be determined by multiplying the average sample overpayment by the number of claims in the review group.  If there exists a net underpayment for the sample, then the average underpayment shall be computed in the same manner and the provider notified of the results.

(4) When a total overpayment has been computed by statistical sampling, the Medicaid agency may proceed to recover the full amount of the overpayment from the provider as an amount due.  Recovery of the overpayment shall be accomplished according to the provisions of 13 CSR 70-3.030(5)(A)-(D), except that in cases where the amount due was computed by statistical sample, the notice informing the provider of the amount due required by 13 CSR 70-3.030(5)(A) and (B) shall also contain the following information:


(A) The dates encompassed by the review group;


(B) The number of claims in the review group and, if applicable, what particular service or item or merchandise pertained to the review group;


(C) The number of claims in the statistical sample; and


(D) A generally summarized description of the reasons for the overpayment determination with all claims in the statistical sample identified as to which overpayment description applies to each.

Unpaid Claims


Greene argues that the Department’s audit is invalid because the regulation states that the review group will include “all” claims, not just those that have been paid.  However, 13 CSR 70-3.130 goes on to further define the review group as follows:

(2) When the Medicaid agency determines that claims for payment submitted by a provider shall be reviewed, the following actions will be taken:


(A) A Review Group Selected.  All claims for which the provider was not paid or for which a particular service or item of merchandise under review was not paid will be removed from the review group before a statistical sample is identified.  The agency shall not use statistical sampling to determine overpayment where the review group consists of fewer than one hundred (100) claims for payment[.]

(Emphasis added.)


The Department argues that the purpose of the review is to determine if there has been an overpayment and, if so, how much of one.  13 CSR 70-3.130(1)(E) defines an overpayment as “an amount of money paid to a provider by the Medicaid agency to which s/he was not entitled by reason of improper billing, error, fraud, abuse, lack of verification or insufficient medical necessity[.]”  We agree with the Department.  The regulation allows the Department to extrapolate an overpayment amount from a sample of claims.  There can be no possibility of an overpayment for claims that have not been paid; therefore, including such claims would not provide an accurate figure for extrapolation of how much Medicaid money has been overpaid to a provider.


We agree with Greene that 13 CSR 70-130(1)(I) defines the review group to include all claims, but find that the more specific procedural regulation requires the Department to remove all unpaid claims before the statistical sample is reviewed.  Therefore, Greene has not shown that the Department has violated its regulation or that the audit is invalid.

Procedure for Obtaining Random Sample


Greene argues that the audit is invalid because the Department did not establish and set forth the review group beginning and ending dates.  Amend testified that she selected the beginning and ending dates (January 1, 2000, to December 31, 2000), which resulted in beginning and ending dates for the universal sample period (January 3, 2000, to December 30, 2000).  The beginning and ending dates for the random sample were determined by the first and last date of the sample of claims generated by Verizon (January 5, 2000, to November 30, 2000) in response to the request for the random 25% sample.


In the notification letter, the Department informs Greene that the review period is for the period of January 2000 through November 2000.  We find that the Department set forth certain start and stop dates of the review period.


Greene argues that the Department did not comply with its regulations because Amend did not receive a report identifying the 219 claims, did not assign numbers to these claims, and did not select the claims on the basis of a random numbers table or computer-generated random numbers.


Greene bears the burden of proving that the statistical sample was invalid.  She did not do so.  She provided no proof that the Department’s contractor, Verizon, did not comply with the regulation’s requirements in providing Amend with a valid, random statistical sample.  She did not argue that there was any pattern to the selections or any other factor that would indicate that the sample was selected in anything other than a random manner.  In fact, the Department’s evidence indicates that the sample was chosen by Verizon’s computer system and that Verizon used a numbering system in making the selections.


Greene has not shown that the Department’s sample was not a proper random sample upon which it could extrapolate the overpayment amount under its regulations.

Sanction


The Department’s Regulation 13 CSR 70-3.030(3) provides a range of sanctions.  The Department imposed the sanctions of recoupment of the overpayment and 100% pre-payment review of future claims.


Regulation 13 CSR 70-3.030(4)(A) sets forth a number of criteria to consider in imposing a sanction, such as the seriousness of the offense,
 the extent of violations, the history of prior violations, prior imposition of sanctions, prior  provider education, and actions taken by licensing boards or professional organizations.  13 CSR 70-3.130(2)(C)4 provides that “[r]eimbursement received by the provider for services . . . not verified by adequate records shall constitute an overpayment[.]”  Regulation 13 CSR 70-3.130(4) further provides that when a total overpayment has been computed, the Medicaid agency may proceed to recover the full amount of the overpayment as an amount due.


Greene asks us to consider the hardship that this recoupment will cause because providing Medicaid services constitutes her main source of income for herself and her child.
  The Department has already reduced the amount due by assessing only half of the money paid for deficiency B (no actual time documented in the records that contained treatment notes).  The other two deficiencies in Greene’s record keeping, deficiency A (no documentation of session treatment) and C (no documentation of treatment/progress notes found for the date of service billed) are serious and account for more than half of the claims assessed as overpaid.

Summary


We conclude that Greene is subject to a sanction of recoupment of $41,106.30 in overpaid payments and will be subject to 100% pre-payment review of future claims.


SO ORDERED on December 10, 2002.



________________________________



CHRISTOPHER GRAHAM



Commissioner

	�Jt. Ex. 2.


	�Tr. at 17.





	�Id. at 17, 22.





	�Id. at 39.


	�Amend found deficiencies in other records, but did not find that these merited recoupment.


	�Jt. Ex. 1.





	�Statutory references are to the 2000 Revised Statutes of Missouri.


	�Tr. at 7, 9.


	


	�Id. at 6-7.


	�The regulation specifically references financial harm to the program as one of the considerations.





	�Greene testified that she receives $275 per month for her child.
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