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State of Missouri
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)




)
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)
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)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On May 18, 2001, the Missouri Ethics Commission (Ethics) assessed John L. Green, Jr., a late filing fee of $100 for the untimely filing of a financial interest statement (statement).  On May 25, 2001, Green sent his appeal to Ethics.  On May 29, 2001, Ethics forwarded the complaint to this Commission; thus, Green filed a petition appealing this decision on May 29, 2001.


On September 11, 2001, Ethics filed a motion for summary determination.  We will grant the motion if Ethics establishes facts that (a) Green does not dispute and (b) entitle Ethics to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Green until October 2, 2001, to respond to the motion, but he did not.  Therefore, we conclude that he does not dispute the following facts as established by the affidavits submitted with Ethics’ motion.

Findings of Fact

1. Green served as the president of the Success R-VI School Board (Board) during 2000.  The Board is a political subdivision with an annual operating budget exceeding one million dollars.  It has not filed with Ethics an ordinance, order or resolution describing its own method of disclosing potential conflicts of interest.

2. In January 2001, Ethics sent Green a letter and a postcard reminding him of his filing obligation.

3. Ethics did not receive a statement from Green by May 1, 2001.  By letter dated 

May 4, 2001, Ethics sent by certified mail a letter informing him that his statement had not been received and that a penalty would be assessed.  The certified mail receipt was signed on May 7, 2001.

4. Ethics received the statement from Green on May 11, 2001.  It was not postmarked on or before April 30, 2001. 

5. On May 18, 2001, Ethics assessed a late fee of $100.

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  We must do what the law requires Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


Section 105.483 sets forth who must file a statement:

Each of the following persons shall be required to file a financial interest statement:

*   *   *


(11) Each elected official, candidate for elective office, the chief administrative officer, the chief purchasing officer and the general counsel, if employed full time, of each political subdivision with an annual operating budget in excess of one million dollars . . .; unless the political subdivision adopts an ordinance, order or resolution pursuant to subsection 4 of section 105.485[.]


In order to fit into the above exception, the public subdivision must biennially adopt an ordinance, order or resolution “which establishes and makes public its own method of disclosing potential conflicts of interest and substantial interests and therefore excludes the political subdivision or district and its officers and employees from the requirements of subsection 2 of this section.”  Section 105.485.4.  The political subdivision must send a copy of this ordinance, order or resolution to Ethics within ten days of its adoption.  Id.


The Board is a political corporation with an annual budget exceeding one million dollars.
  It had not sent an ordinance, order or resolution to Ethics that would exempt it from the normal filing requirements.
  Therefore, Green was required to file a statement, and he was required to file that statement with Ethics.


Section 105.487 states:

The financial interest statements shall be filed at the following times, but no person is required to file more than one financial interest statement in any calendar year:

*   *   *


(3) Every other person . . . shall file the statement annually not later than the first day of May and the statement shall cover the calendar year ending the immediately preceding December thirty-first[.]


(4) The deadline for filing any statement . . . shall be 5:00 p.m. of the last day designated for filing the statement. . . .  Any 

statement required within a specified time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement.


The statement was due on May 1, 2000.  A document is filed on the day the proper official receives it.  Holmes v. Navajo Freight Lines, Inc., 488 S.W.2d 311, 313-14 (Mo. App., K.C.D. 1972).  Ethics did not receive the statement until May 11, 2001.  Section 105.963.3 sets forth the provision for assessing the late fee:


The executive director shall assess every person required to file a financial interest statement pursuant to sections 105.483 to 105.492 failing to file such a financial interest statement with the commission a late filing fee of ten dollars for each day after such statement is due to the commission.  The executive director shall mail a notice, by certified mail, to any person who fails to file such statement informing the individual required to file of such failure and the fees provided by this section.  If the person persists in such failure for a period in excess of thirty days beyond receipt of such notice, the amount of the late filing fee shall increase to one hundred dollars for each day thereafter that the statement is late, provided that the total amount of such fees assessed pursuant to this subsection per statement shall not exceed six thousand dollars.

(Emphasis added.)


Green argues that he should have received a certified letter notifying him of the due date before, rather than after it had passed.  However, as noted above, the statute requires the letter to be mailed after the due date but before the fee can be increased to $100 per day.  In addition, Ethics mailed to Green a letter and postcard in January, informing him of the filing obligation.  Green also states that he is a school board member who is being penalized for a lack of understanding the law.  We sympathize with his position, but the statutes give neither us nor Ethics the discretion to waive the fee for any reason.


Green’s statement was due on May 1, 2001, and was filed on May 11, 2001.  The first day a fine is due is May 2, 2001, the “day after such statement is due to the commission.”  For 

the period May 2, 2001, up to and including May 11, 2001, he owes $10 per day, for a total of $100.


We grant Ethics’ motion and cancel the hearing.


SO ORDERED on October 11, 2001.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.
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