Before the

Administrative Hearing Commission

State of Missouri

GREAT SOUTHERN BANK,
)



)



Petitioner,
)




)


vs.

)

No. 05-0837 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Great Southern Bank (“Great Southern”) is not entitled to a trade-in credit on its purchase of a Cessna airplane.  Great Southern is liable for use tax, plus interest, on the purchase.  
Procedure


Great Southern filed a complaint on May 25, 2005, challenging the Director of Revenue’s (“the Director”) assessment of use tax and interest on the purchase of the airplane.  


This Commission convened a hearing on the complaint on April 19, 2007.  Scott Riley, with Cook & Riley, LLC, represented Great Southern.  Senior Counsel Roger Freudenberg represented the Director.  Great Southern filed the last written argument on August 6, 2007.  
Findings of Fact

1. Great Southern is a corporation in good standing under the laws of the State of Missouri and qualified to do business in the State of Missouri.  Its principal office is located in 
Springfield, Missouri.  Great Southern is a commercial bank that specializes in commercial real estate development.  Great Southern has 39 branch offices across Missouri, plus loan production offices in St. Louis, Missouri; Columbia, Missouri; Kansas; and Arkansas. 
2. Great Southern employees use an airplane to travel and oversee the company’s projects across the United States.  
3. Great Southern purchased a Beechcraft C90B airplane in March 2002 and paid Missouri use tax on the purchase price.  
4. On June 18, 2003, Great Southern entered into an agreement to sell the Beechcraft airplane to Jet 1, Inc. (“Jet 1”) for $1,025,000.  Jet 1 is located in Naples, Florida.  Jet 1 paid a deposit of $25,000 to Insured Aircraft Title, which was an escrow agent.  
5. On June 27, 2003, Great Southern entered into a “Purchase Agreement” to purchase a 1993 Cessna Citation Jet 9 (C-525) airplane from Scag Engineering, LLC (“Scag”) for $1,925,000.  Scag is located in Elm Grove, Wisconsin.  The agreement had blanks for “Trade-in Aircraft (if applicable),” including make and model, trade-in delivery date, and delivery destination.  None of these blanks were filled in.  At the time it entered into the agreement, Great Southern paid a deposit of $50,000 to Insured Aircraft Title.  The agreement stated that the balance was due on delivery, but the date of delivery was “to be determined.”  Larry Larimore, Vice President of Great Southern, signed a delivery and acceptance receipt on June 27, 2003, which states that “The aircraft and/or equipment referred to above was received by us on the date and at the location set forth below[.]”  The word “received” was scribbled out and the word “inspected” was written in.  
6. On July 9, 2003, the following occurred:  

· Great Southern entered into an “Exchange Agreement” with Wachovia Bank, National Association (“Wachovia”).  The Exchange Agreement stated that Great Southern desired to 
exchange the Beechcraft airplane for property of like kind within the meaning of Internal Revenue Code (“IRC”) § 1031, and that Wachovia desired to acquire the Beechcraft airplane in exchange for property of like kind (the Replacement Property) within the meaning of IRC § 1031.  The Exchange Agreement stated:  
ARTICLE I

Assignment of Relinquished Property Contract

1.1 Assignment of Relinquished Property Contract.
(a) Owner [Great Southern] agrees to convey the Relinquished Property [the Beechcraft airplane] to Wachovia and Wachovia agrees to acquire the Relinquished Property upon the terms and conditions set forth in this Agreement.  The Relinquished Property shall be conveyed to Wachovia subject to the rights of Jet 1, Inc. (referred to herein as the “Purchaser”), to purchase the Relinquished Property, pursuant to a contract dated June 18, 2003 . . . 
(b) Owner hereby assigns to Wachovia all of Owner’s rights in the Relinquished Property Contract and Wachovia agrees to hereafter transfer the Relinquished Property to Purchaser.  Notwithstanding the foregoing assignment, Owner shall remain solely liable to the Purchaser regarding any and all indemnities, representations, and warranties in such agreement.  

*   *   * 

1.3 Reassignment of Relinquished Property Contract.  Immediately after the consummation of the conveyance of the Relinquished Property to Purchaser, Wachovia shall assign to Owner all of Wachovia’s rights in the Relinquished Property Contract, and Owner shall accept such assignment. . . . 

ARTICLE II

The Exchange

2.1 The Exchange.  The consideration for the conveyance of the Relinquished Property shall be the exchange by Wachovia of property of “like kind” within the meaning of Section 1031 which shall hereafter be acquired by Wachovia as provided in this Agreement (referred to herein as the “Replacement Property”).  On the date provided for the closing of the sale of the Relinquished Property as set forth in the contract for the sale of the Relinquished Property (the “Relinquished Property Closing Date”), Owner shall convey, or cause to be conveyed, the Relinquished Property to Wachovia and, in exchange therefore, [sic] Wachovia shall, within the time limitations set forth herein, convey the Replacement Property to Owner, in accordance with and subject to the terms and conditions of this Agreement.  
*   *   * 

2.3 Assignment of Replacement Property Contract.  Owner shall enter into a contract for the acquisition of the Replacement Property (“the Replacement Property Contract”) which shall be assigned to Wachovia for use as the Replacement Property.  The assignment shall be made in the form attached as Exhibit “F”, and notice of such assignment shall be given to the third party seller of the Replacement Property, prior to the Replacement Property Closing Date, in the form attached as Exhibit “G”, including an acknowledgment by such third party seller of the assignment as provided in such Exhibit “G”.  The assignment shall be effective upon such acknowledgment by such third party seller.  

*   *   * 

2.8 Compensation of Wachovia.  Wachovia shall be compensated as provided in Exhibit “I” for acting as Qualified Intermediary hereunder and for all services rendered in connection therewith.[
]

ARTICLE III

Direct Title Transfer

For purposes of this Agreement, a conveyance by Owner to Wachovia, or by Wachovia to Owner, includes, respectively, a direct conveyance from Owner to Purchaser, or from the third party seller to Owner, at the direction of, and in satisfaction of the obligations of, Owner or Wachovia, as the case may be.  In such event, Wachovia shall, for purposes of this Agreement, be considered to have “acquired” the Relinquished Property and the Replacement Property, as appropriate, consistent with Treas. Regs. § 1.1031(k)-1(g)(4).  

· Great Southern entered into a “Notice of Assignment” agreement with Jet 1, notifying Jet 1 that all of Great Southern’s rights and interest in the contract for sale of the Beechcraft airplane had been assigned to Wachovia as a qualified intermediary to facilitate a like-kind exchange under IRC § 1031.  

· Great Southern entered into a Reassignment and Assumption agreement (Relinquished Property Contract) with Wachovia, stating that Wachovia transferred to Great Southern all of its rights and interest in the contract for the sale of the Beechcraft airplane.  

· Great Southern completed a form, Identification of Replacement Property, identifying the Cessna airplane as replacement property under the Exchange Agreement with Wachovia.  
· Great Southern entered into an Assignment agreement with Wachovia, stating that Great Southern transferred to Wachovia all of its rights and interest in the contract for the sale of the Cessna airplane.  
· Great Southern entered into a “Notice of Assignment” agreement with Scag, notifying Scag that all of Great Southern’s rights and interest in the contract for purchase of the Cessna airplane had been assigned to Wachovia as a qualified intermediary to facilitate a like-kind exchange under IRC § 1031.  

· Great Southern entered into a Reassignment and Assumption agreement (Relinquished Property Contract) with Wachovia, stating that Wachovia transferred to Great Southern all of its rights and interest in the contract for the purchase of the Cessna airplane.  


7.
The closing on Great Southern’s disposition of the Beechcraft airplane and acquisition of the Cessna airplane occurred simultaneously on July 16, 2003.  Jet 1 paid the additional $1,000,000 to Insured Aircraft Title, which sent the total $1,025,000 price for the Beechcraft airplane to Wachovia as the intermediary.  Great Southern paid an additional $850,000 to Insured Aircraft Title, which wired $900,000 for the Cessna airplane to Wachovia.  Wachovia sent the total $1,925,000 price for the Cessna airplane to Scag.  

8.
Great Southern timely paid state and local use taxes on $900,000, which was the difference between the sale price of the Beechcraft airplane ($1,025,000), and the purchase price of the Cessna airplane ($1,925,000).  


9.
The Director conducted an audit of Great Southern’s sales and use tax returns and records for the tax periods beginning April 1, 2001, through and including March 31, 2004. 


10.
Pursuant to the audit, the Director issued a final decision to Great Southern on 
April 1, 2005, assessing $57,400 in use tax, plus interest.  The assessment was based on a tax base of $1,025,000, which the auditor determined was the difference between Great Southern’s 
purchase price of the Cessna airplane ($1,925,000) and the amount upon which Great Southern reported and paid use tax ($900,000).  The Director did not assess any penalties or additions to tax.  

Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.
  Great Southern has the burden to prove that it is not liable for the amount that the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

The parties stipulated that the transactions in which Great Southern disposed of the Beechcraft airplane and acquired the Cessna airplane qualified as a like-kind exchange under IRC § 1031, which provides: 

No gain or loss shall be recognized on the exchange of property held for productive use in a trade or business or for investment if such property is exchanged solely for property of a like kind which is to be held either for productive use in a trade or business or for investment.  


Great Southern argues that it is also entitled to favorable treatment for purposes of the use tax under § 144.025.1, RSMo Supp. 2006, which provides: 

Notwithstanding any other provisions of law to the contrary, in any retail sale . . . , where any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made for 
the article traded in or exchanged.  Where the purchaser of a motor vehicle, trailer, boat or outboard motor receives a rebate from the seller or manufacturer, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the amount of the rebate, if there is a bill of sale or other record showing the actual rebate given by the seller or manufacturer.  Where the trade-in or exchange allowance plus any applicable rebate exceeds the purchase price of the purchased article there shall be no sales or use tax owed.  This section shall also apply to motor vehicles, trailers, boats, and outboard motors sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases or contracts to purchase a subsequent motor vehicle, trailer, boat, or outboard motor within one hundred eighty days before or after the date of the sale of the original article and a bill of sale showing the paid sale price is presented to the department of revenue at the time of licensing. . . .
Great Southern argues that the Beechcraft airplane was traded for the Cessna airplane.  


Section 144.025.1 allows for a reduction in “the tax imposed by sections 144.020 and 144.440.”  Section 144.020.1, RSMo Supp. 2006, imposes the sales tax “upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.”  Section 144.440 provides: 

1.  In addition to all other taxes now or hereafter levied and imposed upon every person for the privilege of using the highways or waterways of this state, there is hereby levied and imposed a tax equivalent to four percent of the purchase price, as defined in section 144.070, which is paid or charged on new and used motor vehicles, trailers, boats, and outboard motors purchased or acquired for use on the highways or waters of this state which are required to be registered under the laws of the state of Missouri.  

(Emphasis added).  


Because the Cessna airplane was purchased from an out-of-state seller, the parties agree that the use tax, rather than the sales tax, applies to the transaction.
  Section 144.440 only 
applies to motor vehicles, trailers, boats, and outboard motors.  Section 301.010(34), RSMo Supp. 2006, defines a motor vehicle as “any self-propelled vehicle not operated exclusively upon tracks, except farm tractors[.]”  Section 301.010(65), RSMo Supp. 2006, defines a vehicle as:

any mechanical device on wheels, designed primarily for use, or used, on highways, except motorized bicycles, vehicles propelled or drawn by horses or human power, or vehicles used exclusively on fixed rails or tracks, or cotton trailers or motorized wheelchairs operated by handicapped persons[.]
Airplanes are not used on highways and are not motor vehicles.
  Because Great Southern’s purchase of the Cessna airplane is not subject to the taxes imposed by §§ 144.020 and 144.440, the reduction allowed by § 144.025.1 does not apply.  The purchase is subject to the general use tax imposed by § 144.610, without any reduction.
  

In addition, § 144.025.1 requires that one item be “taken in trade” for another item, but Great Southern did not trade the Beechcraft airplane for the Cessna airplane.  

The Director argues that Great Southern’s purchase of the Cessna airplane was a closed transaction on June 27, 2003, and that the agreement for the purchase of the Cessna did not provide for any trade-in.  We agree that the agreement did not provide for any trade-in, but we do not agree that the purchase was a closed transaction on June 27, 2003.  The contract for the purchase of the Cessna provided that the date for delivery and payment of the balance due were “to be determined.”  On the delivery and acceptance receipt dated June 27, 2003, the word “received” was scribbled out and the word “inspected” was written in.  The closings for the sale of the Beechcraft airplane and the purchase of the Cessna airplane occurred simultaneously on July 16, 2003.  
Great Southern argues that Wachovia acquired the Beechcraft airplane pursuant to the Exchange Agreement, which provided that Great Southern would convey or cause to be conveyed the relinquished property to Wachovia, and that Wachovia would convey the replacement property to Great Southern.  Great Southern suggests that Wachovia traded the Beechcraft airplane for the Cessna airplane.  The parties agree that the transaction qualified as an exchange for federal income tax purposes under 26 CFR 1.1031(k)-1(g)(4)(v), which provides: 

[A]n intermediary is treated as entering into an agreement if the rights of a party to the agreement are assigned to the intermediary and all parties to that agreement are notified in writing of the assignment on or before the date of the relevant transfer of property.  For example, if a taxpayer enters into an agreement for the transfer of relinquished property and thereafter assigns its rights in that agreement to an intermediary and all parties to that agreement are notified in writing of the assignment on or before the date of the transfer of the relinquished property, the intermediary is treated as entering into that agreement.  If the relinquished property is transferred pursuant to that agreement, the intermediary is treated as having acquired and transferred the relinquished property. 

(Emphasis added).   This regulation provides that the intermediary is treated as having acquired and transferred the relinquished property.  

We should not exalt form over substance in tax matters.
  “When determining the merits of revenue cases, it is important to look beyond legal fictions and academic jurisprudence in order to discover the economic realities of the case.”
  The fact that Wachovia may be deemed as having acquired the Beechcraft aircraft pursuant to the federal regulation is not controlling; the Internal Revenue Code does not establish the treatment of a transaction for purposes of the sales/use tax.  The economic reality of the transaction is that Great Southern sold the Beechcraft airplane to Jet 1 and purchased the Cessna airplane from Scag, and the paper transactions were 
consistent with the economic realities because Wachovia’s interests were reassigned to Great Southern by contracts dated the same date as the assignments of Great Southern’s interests to Wachovia.  According to the terms of the Exchange Agreement, Wachovia was to be compensated for acting as a qualified intermediary.  Wachovia’s role was that of an intermediary and not that of an actual buyer or seller in the transactions.  The Beechcraft airplane was not traded for the Cessna airplane, and Great Southern does not qualify for the tax benefit provided by § 144.025.1.  
Summary


Great Southern is liable for use tax as the Director assessed.  Interest applies as a matter of law.
  

SO ORDERED on October 25, 2007.



________________________________



JOHN J. KOPP  



Commissioner
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