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)
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DECISION

Tonna Grant is subject to discipline for stealing drugs from her employer and unlawfully possessing controlled substances.

Procedure

On July 21, 2008, the State Board of Nursing (“the Board”) filed a complaint to establish cause to discipline Grant’s practical nurse (“LPN”) license.  On November 9, 2008, Grant was served in person with our notice of complaint/notice of hearing and a copy of the complaint.  Grant did not respond to the complaint.  We held a hearing on January 26, 2009.  Loretta L. Schouten represented the Board.  Neither Grant nor anyone representing her appeared.  The reporter filed the transcript on January 26, 2009. 
Findings of Fact
1.
The Board licensed Grant as an LPN.  Grant’s license was current and active at all relevant times.
2.
At all relevant times Grant was employed as an LPN at Greene County Justice Center in Springfield, Missouri.
3.
On or about September 21, 2006, a narcotics search warrant was obtained for Grant’s residence based on information that Grant possessed and consumed marijuana and cocaine and that Grant and her boyfriend were selling controlled substances from their home.  Medications seized at Grant’s residence included Lexapro, Flexeril, and other injectible drugs.
  Grant had misappropriated the medications from the Greene County Sheriff’s Department.  Grant reported consuming marijuana and cocaine.  Marijuana and cocaine are controlled substances.
  Flexeril and Lexapro are not controlled substances.
  A search of Grant’s home revealed assorted drug paraphernalia, scales commonly used to sell controlled substances, prescription medications bearing the names of other people, and a white powdery substance later determined to be cocaine.  The search also revealed a 30-day supply of Cyclobenzaprine
 prescribed by Dr. Ramon, the physician for the Greene County Jail, for L.P., who was an inmate at the Greene County Jail; none of the tablets had been removed.  
4.
Grant misappropriated medications from the Greene County Jail, consumed some of the medications herself, and sold some of the medications obtained from the Greene County Jail. 
5.
On September 21, 2006, in the Circuit Court of Greene County, Grant was charged with three counts of felony possession of a controlled substance.  
6.
On November 16, 2006, in the Circuit Court of Greene County, Grant was charged with receiving stolen property.  On April 25, 2007, the court deferred prosecution of that case for one year.  On April 25, 2008, the court continued the case.  On June 2, 2008, the court ordered the issuance of a warrant because Grant failed to appear.  
Conclusions of Law

We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.

The Board sought to prove the facts alleged in the complaint by offering into evidence the Board's request for admissions and criminal records from the Circuit Court of Greene County.  The Board had served the request for admissions on Grant, but Grant never responded.  Grant's failure to respond to the request for admissions may establish the matters asserted in the request without the requirement of further proof.
  That rule applies to all parties, including those acting without an attorney.
  Such a deemed admission may also establish “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  Nevertheless, the General Assembly and the courts have instructed that we must:
 
make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  But this impartiality would be compromised if the determination of cause was not a 
separately and independently arrived at determination by the Hearing Commission. 

We therefore independently determine the facts based on the evidence and the admissions, and apply the law to those facts to determine whether the Board established cause for discipline.

I.  Unlawful Possession of Controlled Substances
The Board contends that Grant is subject to discipline under § 335.066.2 for:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096; 

*   *   * 

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

Section 195.202.1, RSMo 2000, provides:  

Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.  

A search of Grant’s home revealed cocaine.  Grant admitted consuming cocaine and marijuana.  These are controlled substances, and Grant’s possession of these controlled substances was unlawful under § 195.202.1.
  Grant is subject to discipline under § 335.066.2(1) for unlawful possession of controlled substances, and under § 335.066.2(14) for violating the drug laws of this state.  
II.  Criminal Proceedings

The Board also asserts that Grant is subject to discipline under § 335.066.2(2), which applies when:  

The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]


The Board’s complaint asserts that Grant was charged with three counts of felony possession of a controlled substance, and the admissions establish that fact.  However, this is insufficient to establish any cause for discipline under § 335.066.2(2).  Under § 335.066.2(2), the finding of guilt or the plea of guilty or nolo contendere is the basis for discipline.  Under 

§ 335.066.2(1), in contrast, the actual commission of the offense of unlawful possession of a controlled substance is cause for discipline.  Even though we found that Grant committed the offense, there is nothing in the record showing that Grant was adjudicated and found guilty of, or entered a plea of guilty or nolo contendere to, that offense.  Therefore, there is no cause for discipline under § 335.066.2(2).   

The Board’s complaint also asserts that Grant was charged with and pled guilty to receiving stolen property.  The Board’s request for admissions purports to establish that fact.  However, we have made a finding of fact, on the basis of the Board’s Exhibit 2, that prosecution was deferred on the charge of receiving stolen property.  There is nothing in the court records showing that Grant pled guilty to the offense.  Therefore, we conclude that the Board has failed to establish any finding of guilt or plea of guilty or nolo contendere to receiving stolen property, and there is no cause for discipline under § 335.066.2(2).  
III.  Incompetence, Misconduct and Dishonesty in the Performance of the Functions or Duties of the Profession


The Board also asserts that Grant is subject to discipline under § 335.066.2 for:  
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]
Incompetence means a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  The Court of Appeals has defined professional functions or duties:
  

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person or thing.”  Webster’s New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, conduct, service, or functions that arise from one’s position (as in life or in a group).  3a:  a moral or legal obligation.”  Webster’s New Collegiate Dictionary, 355 (1977).  

Grant repeatedly misappropriated drugs from her employer.  This demonstrates incompetence in the performance of the functions or duties of her profession.  

The Court of Appeals has defined misconduct:

The Supreme Court found that "[m]isconduct means transgression, dereliction, unlawful, or wrongful behavior, or impropriety that is willful in nature."  Conard, 944 S.W.2d at 201 Since the Supreme Court did not define "willful" in Baber or Conard this court utilizes the dictionary definition of "willful."  "Willful" is defined as "proceeding from a conscious motion of the will; ... deliberate. Intending the result which actually comes to pass; ... intentional, purposeful; ... done with evil intent, or with bad motive or purpose, or with indifference to the natural consequences, unlawful...." BLACK'S LAW DICTIONARY 1599 (7th ed.1999).

Gross negligence is "an act or course of conduct which demonstrates a conscious indifference to a professional duty" and that indifference constitutes "a gross deviation from the standard of care which a reasonable person would exercise in the situation."
  Grant’s diversion of drugs from her employer was more than a mere conscious indifference to a professional duty; her conduct was willful.  She is subject to discipline for misconduct.  
The Board’s complaint also asserts that Grant’s conduct constitutes fraud and dishonesty.  Fraud is "an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him."
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty also includes actions that reflect adversely on trustworthiness.
  The record does not show that Grant misappropriated the drugs by means of any perversion of the truth.  Therefore, we find no cause to discipline for fraud.  However, Grant’s diversion of drugs from her employer demonstrates a lack of integrity and actions that reflect adversely on trustworthiness.  Therefore, Grant is subject to discipline for dishonesty.  

IV.  Violation of Professional Trust and Confidence


The Board also asserts that Grant is subject to discipline under § 335.066.2(12) for : 

[v]iolation of any professional trust or confidence[.]
Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his or her clients, but also between the professional and his or her employer and colleagues.
  Grant’s misappropriation of 
drugs from her employer violated the professional trust or confidence placed in her.  Grant is subject to discipline under § 335.066.2(12).  

Summary

There is cause to discipline Grant under § 335.060.2(1), (5), (12) and (14).  There is no cause to discipline Grant under § 335.066.2(2).  

SO ORDERED on February 9, 2009.



________________________________



NIMROD T. CHAPEL, JR.       



Commissioner
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