Before the

Administrative Hearing Commission

State of Missouri

JOSHUA GOSS,
)



)



Petitioner,
)




)


vs.

)

No. 07-0270 PO



)

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,

)




)



Respondent.
)

DECISION


The Director of the Department of Public Safety (“the Director”) has cause to deny Joshua Goss’ application to attend the Missouri Sheriffs’ Association Training Academy (“the academy”) because Goss committed the criminal offenses of driving while intoxicated and possession of a controlled substance (not more than 35 grams of marijuana).  
Procedure


On February 26, 2007, Goss filed a complaint appealing the Director’s decision to deny Goss’ application for admittance into the academy.  The Director filed his answer on March 2, 2007.  We convened a hearing on the complaint on July 31, 2007.  Goss represented himself.  Assistant Attorney General Christopher R. Fehr represented the Director.  Our reporter filed the transcript on August 1, 2007.  
Findings of Fact

1. On May 22, 2002, in Franklin County, Missouri, Goss drove a motor vehicle while he was intoxicated and possessed not more than 35 grams of marijuana.  As a result, on December 4, 2002, Goss pled guilty to the misdemeanor crimes of driving while intoxicated and possession of a controlled substance (not more than 35 grams of marijuana).  The court found Goss guilty, suspended the imposition of sentence, and placed him on probation for two years.  
2. Goss submitted to the Director an application for admittance into the academy.
3. By letter dated January 23, 2007, the Director denied Goss’ application because he committed the crimes of driving while intoxicated and possession of a controlled substance (not more than 35 grams of marijuana).
Conclusions of Law


We have jurisdiction of Goss’ appeal.
  Goss has the burden of proving facts that show he is qualified to enter a basic training course.
  The Director’s answer provides notice of the facts and law at issue.
  The Director relies upon § 590.100, which provides: 


1.  The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.

The Director cites § 590.080.1(2), authorizing discipline of any peace officer who “[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]”

The Director argues that Goss committed the criminal offenses described at § 577.010.1, RSMo 2000:


A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition[;]
and § 195.202, RSMo 2000:


1.  Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance. 

*   *   *


3.  Any person who violates this section with respect to not more than thirty-five grams of marijuana is guilty of a class A misdemeanor.
At the hearing, Goss admitted that he drove a motor vehicle while intoxicated, that he possessed a controlled substance (not more than thirty-five grams of marijuana), and that he pled guilty to those crimes as set forth in the Director’s answer.
  Therefore, we conclude that the Director has cause to deny Goss’ application. 
Under § 590.100.3, this Commission does not have the discretion to consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the Director to determine whether to deny the application when cause exists under § 590.100.1.  In other words, when the Director asserts cause to deny the application on grounds that the applicant has committed a criminal offense, the statute allows us only to consider whether the applicant in fact committed the offense.  We have no other authority in these matters.  

However, § 590.100.4 provides:

Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to 
determine whether to grant the application subject to probation or deny the application. . . .

Goss will have another chance to plead his case at such a hearing.  
Summary

The Director has cause to deny Goss’ application under §§ 590.100.1 and 590.080.1(2).

SO ORDERED on August 8, 2007.


________________________________



TERRY M. JARRETT


Commissioner

	�Section 590.100.3.  Statutory references are to RSMo Supp. 2006, unless otherwise noted.


	�Section 621.120, RSMo 2000.


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984). 


�The Director’s answer also alleges that on or about May 30, 2002, Goss was charged by the Army of being AWOL.  However, at the hearing, the Director abandoned that charge.  
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