Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 98-1356 BN




)

YVONNE GORDON,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 21, 1998, the State Board of Nursing filed a complaint seeking to discipline the professional nurse (LPN) license of Yvonne Gordon for her failure to attend a resident.  


We convened a hearing on the complaint on April 19, 2000.  Assistant Attorney General Kevin F. Hennessey represented the Board.  Charles R. Oldham represented Gordon.  


At the hearing, Gordon renewed her motion to dismiss.  Gordon states that one of her witnesses is deceased and four others are untraceable, and that the Board’s delay in bringing its complaint has therefore denied her a defense in violation of the due process of law.  This Commission does not have authority to decide constitutional issues.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).  Gordon also cites the defense of laches, an equitable defense.  UAW-CIO Local #31 Credit Union v. Royal Ins. Co., 594 S.W.2d 276, 281 (Mo. 1980).  As an administrative agency, we have no authority to apply the doctrines of equity. 

Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  Therefore, we deny Gordon’s motion to dismiss.


We took the Board’s objection to the testimony of Sandra Williams with the case.  Gordon did not name Williams as a witness in response to the Board’s interrogatories.  The Board asked Gordon about any expert she expected to call, any persons having knowledge of the allegations in the complaint, and any information gathered from any person.  The Board sent those interrogatories to Gordon’s previous counsel, and her counsel at the hearing never received them.  Gordon only produced Williams for her own counsel on the morning of the hearing after undertaking her own search for witnesses.  We find that there was no collusion to surprise the Board.  Further, the death or disappearance of all other fact witnesses available to Gordon between August 10, 1992 (the date of the incident on which the Board bases its complaint) and May 21, 1998 (the date the Board filed its complaint) outweighs any prejudice to the Board.  We overrule the Board’s objection and admit Williams’ testimony.
    


The Board filed the last written argument on September 1, 2000.  

Findings of Fact

1. Gordon holds LPN License No. PN044321, which is and was at all relevant times current and active.  

2. On June 15, 1992, Gordon began employment at St. Charles Rehabilitation Center (the Center), a facility of the Missouri Department of Mental Health in St. Charles, Missouri.  The Center consisted of a campus of 10 buildings, each with eight residents.  

3. Gordon’s duties were passing medication, first aid, and physical assessment in half of the buildings.  Her duties did not include any other direct care or supervision of residents. Residents relied on Gordon to act in accord with the professional standards for an LPN.  

4. J.K. was a resident at Home #2 at the Center.  J.K. was profoundly retarded, developmentally disabled, unable to walk, and had some kind of seizure disorder.  She could move her wheelchair and communicate certain wants, like which toy she wanted, and raise herself up with one arm.  

5. Residents of the Center required varying degrees of supervision.  The highest degree was eye-contact supervision, where one staff member was assigned to watch one resident.  Such supervision was required for residents who were dangerous to themselves or others.  The next highest degree of supervision was close supervision, which required a staff member to know where the resident was and to check on the resident every few minutes.  

6. J.K. did not ordinarily require one-on-one supervision or even close supervision, but she did require an attendant in the room with her when she bathed.  

7. The Center’s practice for bathing J.K. was as follows.  The Center’s staff scheduled J.K. last.  J.K. bathed in a bathtub on a raised slab so that she was only partially submerged.  J.K. could partially bathe herself, but the staff did the rest.  J.K. liked to soak for 30-40 minutes after the actual bathing.  She notified the staff when she was done.  The staff routinely left her unattended during the soaking.  

8. On August 10, 1993, Gordon was passing medications.  The only attendant present in the building told Gordon that J.K. was bathing.  Gordon administered J.K.’s anti-seizure medication to her while J.K. was in the bathtub, and saw that the other attendant on duty was not 

in the bathroom.  She then asked the attendant where the second attendant was.  After being informed that the second attendant would shortly return from a break, Gordon attended to her other duties.  

9. An hour later, an attendant found that J.K. had drowned in the bathtub.  

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 335.066.2.
  The Board has the burden of proving that Gordon has committed conduct for which the law allows discipline. Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

I.

The Board argues that Gordon had a duty to remove J.K. from the bathtub or at least to stay with J.K. until someone else could.  We agree.  

The record shows us that J.K. required supervision while in the water.  It also shows that Gordon had been employed at the Center long enough to be aware that J.K. required such attention for her safety.
  Nevertheless, the Center’s daily practice was to leave J.K. unattended while she bathed herself as much as possible and while she soaked for long periods, after the actual bath.  Merely asking the attendant where her co-worker had gone did nothing to make J.K. safer.  Because there is no indication in the record that the attendant was handling that situation herself, Gordon was not entitled to rely on the attendant to remedy it.  

However, giving health care with substantial specialized skill, judgment, and knowledge is at the core of an LPN’s functions.  Section 335.016(9).  Given J.K.’s condition, Gordon’s 

knowledge of that condition, and Gordon’s failure to do anything about the unsupervised bathing she witnessed, we conclude that Gordon lapsed in that duty.  

II.

The Board argues that Gordon’s conduct is cause for discipline under section 335.066.2, which allows discipline for:

(5) Incompetency, misconduct, gross negligence . . . in the performance of the functions or duties of [an LPN]; 

*   *   *

(12) Violation of any professional trust or confidence[.]

(Emphasis added.)  

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm'n Nov. 15, 1985) at 125, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  There is no evidence that Gordon intentionally harmed J.K.  We conclude that Gordon is not subject to discipline under section 335.066.2(5) for misconduct.  

Gross negligence is a deviation from professional standards so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan, 744 S.W.2d at 533.  Gordon’s failure to remove J.K. from the bathtub or at least to stay with J.K. until someone else could, while there was an attendant on duty in the building, was not so gross a deviation from her duty as to demonstrate conscious indifference to J.K.’s safety.  She was negligent, but not grossly negligent.  We conclude that Gordon is not subject to discipline under section 335.066.2(5) for gross negligence.  

Incompetence is a general lack of (1) professional ability or (2) disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  The Board did not show that Gordon generally lacked any professional ability or generally lacked the disposition to use her professional abilities.  We conclude that Gordon is not subject to discipline under section 335.066.2(5) for incompetence.  

Professional trust is reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  It is true that Gordon had no supervisory authority over anyone for the direct care of residents.  Of all the persons described in the record as having any duty toward J.K. on the night of August 10, 1993, Gordon had the least connection with J.K.  Nevertheless, residents relied on her to act in accord with the professional standards for an LPN.  Gordon’s lapse breached that trust.  Therefore, we conclude that Gordon is subject to discipline under section 335.066.2(12) for a violation of professional trust.  

Summary


Gordon is subject to discipline under section 335.066.2(12) for a violation of professional trust.  Gordon is not subject to discipline under section 335.066.2(5).  


SO ORDERED on October 30, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Neither the Board nor Gordon called any witness – other than Gordon herself, whom both parties called – who was on the premises on August 10, 1993, or knew any of the facts of what happened on that night.  


�Statutory references are to the 1994 Revised Statutes of Missouri.





�The Board argues that Gordon should have read each resident’s medical file so as to know each resident’s specific diagnosis.  It also argues that no physician ordered long baths for J.K., but we disagree that long baths require a physician’s order.  Instead, we base our conclusion on Gordon’s 14 months’ employment at the Center and the knowledge of J.K.’s condition that she must have acquired in that time.  
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