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DECISION


Judith Goodman is subject to discipline for violating a state law in that she engaged in sexual misconduct with a mentally ill patient at the Marshall Habilitation Center (“the Center”) and was subsequently placed on the Missouri Department of Mental Health Employee Disqualification List permanently for sexual abuse of a resident.
Procedure


On May 23, 2007, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Goodman.  On May 29, 2007, Goodman was served with a copy of the complaint and our notice of complaint/notice of hearing by certified mail, but she has filed no response.  On November 14, 2007, the Board filed a motion for summary determination.  Pursuant to                § 536.073.3,
 our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a 
hearing if the Board establishes facts that (a) Goodman does not dispute and (b) entitle the Board to a favorable decision. 


We gave Goodman until December 5, 2007, to respond to the motion, but she did not respond.  Therefore, the following facts are undisputed.

Findings of Fact

1. Judith Goodman is licensed by the Board as a practical nurse.  Her license was originally issued on or about November 16, 1993, and was current and active at all relevant times.

2. At all relevant times, the Center employed Goodman as a licensed practical nurse.
3. The Center is an intermediate care facility and provides habilitative services to individuals who are mentally retarded and developmentally disabled with orthopedic limitations, visual and hearing impairments, or are medically fragile and/or behaviorally challenged.  Its goal is to provide services and programs to enable its residents to live independently and productively.
4. Residents of the facility depend on others for a range of services including basic care.  Residents rely on the protective oversight of staff.

5. While employed at the Center, Goodman engaged in a sexual relationship with a 30-year-old resident, SF.  Her conduct included sitting on SF’s lap, touching his penis with her hand, having sexual intercourse with SF in the medication room while the door was shut, kissing him on the lips, and leaving her home and cellular phone numbers with SF.

6. The Missouri Department of Mental Health (“the DMH”) found that Goodman’s conduct constituted sexual abuse and placed her on the DMH’s disqualification list permanently.  Accordingly, Goodman is barred from working for the DMH and providing services in any way 
at a residential facility, day program, or specialized service that is licensed, certified, or funded by the DMH.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Goodman has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 335.066.2(5), (12), and (15).
Placement on the Mental Health Disqualification List


Section 335.066 provides:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *


(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]
Goodman engaged in sexual acts with a person of diminished mental ability who was in her care at the Center.  Her conduct was found by the DMH to be abusive.  She was subsequently placed on the DMH disqualification list and is therefore subject to discipline under § 335.066.2(15).
Incompetency and Misconduct 
Section 335.066.2(5) allows discipline for:

[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the 
functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]
Incompetency is a general lack of, or a lack of disposition to use, a professional ability.
  Incompetence, when referring to an occupation, relates to the failure to use “the actual ability of a person to perform in that occupation.”
  Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  


This Commission has generally held that a single lapse does not demonstrate a general lack of professional ability and thus incompetency.
  However, in this case, Goodman’s conduct was so extreme – abusive sexual conduct - that it demonstrates a general lack of professional ability and thus incompetency.  Goodman tried to hide her sexual encounter with her client behind a closed door and gave him her home and cellular phone numbers for further communication.  Goodman’s conduct was intentional wrongdoing and thus misconduct.  The incident occurred in the performance of the functions or duties of her profession.  Because the mental states for misconduct and gross negligence are mutually exclusive, Goodman’s conduct was not gross negligence.  


We find cause for discipline under § 374.755.1(5) for incompetency and misconduct.

Violation of a Professional Trust

Section 355.066.2 (12) allows discipline for a “[v]iolation of any professional trust or confidence.”  A professional trust or confidence arises when a person relies on the special 
knowledge and skills of a professional that are evidenced by professional licensure.  A professional trust may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  Goodman had sex with a client in a closet at the Center, a facility delivering basic services to individuals suffering from diminished mental and physical capacity.  There is no evidence that the client was physically incapacitated, but he suffered from an infirmity to such a degree that he needed daily assistance in the provision for basic services from a nurse for his well being.  Goodman violated the professional trust of her patient, employer, and colleagues.  

We find cause for discipline under § 374.755.1(12) for her violation of trust.  
Summary

Goodman is subject to discipline under § 335.066.2(5), (12), and (15).  

SO ORDERED on December 7, 2007.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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