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)
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)

DECISION 

Joseph Goodman is liable for $5,193 in Missouri income tax and $1,298 in additions for 2002, plus interest.  

Procedure

Goodman filed a complaint on December 13, 2005, challenging the Director of Revenue’s (“the Director”) final decision assessing Missouri income tax, additions, and interest for 2002.  Goodman filed a motion for summary determination on June 30, 2006.  The Director filed a response and a counter-motion for summary determination on July 25, 2006.  Goodman filed a response on August 21, 2006.  


Our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if any party establishes facts that (a) the parties do not dispute and (b) entitle any party to a favorable decision.  

Findings of Fact

1. Goodman resides in Kansas City, Missouri.  
2. Goodman did not file a federal income tax return or a Missouri income tax return for 2002.  
3. The IRS conducted an examination and determined that Goodman’s 2002 federal adjusted gross income (“FAGI”) was $99,662.  The IRS assessed “additional tax” of $21, 908 and allowed credit for withholdings of $2,570.    
4. On January 28, 2005, the Director issued a non-filer notice, calculating Goodman’s 2002 Missouri income tax as follows:  

FAGI
$99, 662

Missouri standard deduction
4,700

Federal income tax deduction
0
Personal exemption
2,100

Missouri taxable income
92,862

Missouri income tax
5,346.72

Penalty for late filing
1,336.68

5. On April 13, 2005, the Director issued a notice of deficiency, assessing Goodman $5,346.72 in 2002 Missouri income tax and $1,336.68 in additions, plus interest.  Goodman protested.  
6. On June 13, 2005, the Director sent a letter requesting that Goodman send W-2s if he believed the Director incorrectly computed his tax due.  
7. The Director issued a final decision dated November 15, 2005, upholding the notice of deficiency and denying Goodman’s protest.  

Conclusions of Law


We have jurisdiction to hear Goodman’s petition.  Section 621.050.1.
  Goodman has the burden to prove that he is not liable for the amounts the Director assessed.  Sections 621.050.2 
and 136.300.1.  Goodman’s petition states that he expects us to consider whether or not the Missouri Department of Revenue met all the requirements of administrative procedure, and that he trusts that he will have the opportunity to review the information that is being used to assess the tax against him.  Goodman complains that the Director’s notice of deficiency was without foundation.  

On a taxpayer’s appeal from a decision of the Director, we do not merely review the Director's decision.  We must find the facts and determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We do not have the authority to superintend other agencies' procedures.  Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  Therefore, the procedure that the Director used is not at issue in this case.  

I.  Tax and Interest


Section 143.011 imposes a tax on the Missouri taxable income of every resident.  Goodman lives in Kansas City, Missouri, and has offered no evidence that he was not a Missouri resident in 2002.   Section 143.481(1) required him to file a return. 


The Missouri income tax is based on federal adjusted gross income.  Sections 143.111 and 143.121.1.  Regulation 1 CSR 15-3.440(3)(B)3.B provides:  

A party may establish a fact, or raise a genuine issue as to any fact, by stipulation, pleading of the adverse party, discovery response of the adverse party, affidavit, or other evidence admissible under the law.  

The Director’s motion is supported by documents that are authenticated by an affidavit.  Regulation 1 CSR 15-3.440(3)(B)3.C provides:  
Except in response to a motion that relies solely on the pleadings, a party shall not rely solely on its own pleading to establish a fact, or to raise a genuine issue as to any fact.  

Goodman attached an “affidavit” to his reply, stating that he had “no taxable income in Missouri” in 2002.  However, the statement is not sworn before a notary and is thus not a proper affidavit.  Goodman’s statement is not evidence admissible under the law.  Goodman cites federal authorities that are not applicable in this case.  The Missouri income tax is imposed by the Missouri statutes.  Goodman also claims that the IRS records are not admissible evidence.  The IRS records are admissible as business records because they were received by the Director in the regular course of the Director’s business.  Section 536.070(10).  Goodman has failed to show that his 2002 FAGI is anything other than that determined by the Director.  


The Director properly allowed the Missouri standard deduction, § 143.131, and the deduction for personal exemptions.  Sections 143.111(2) and 143.151.   


Section 143.171.2 allows a federal income tax deduction:

For all tax years beginning on or after January 1, 1994, an individual taxpayer shall be allowed a deduction for his federal income tax liability under chapter 1 of the Internal Revenue Code for the same taxable year for which the Missouri return is being filed, not to exceed five thousand dollars on a single taxpayer’s return or ten thousand dollars on a combined return, after reduction for all credits thereon, except the credit for payments of federal estimated tax, the credit for the overpayment of any federal tax, and the credits allowed by the Internal Revenue Code by section 31 (tax withheld on wages), section 27 (tax of foreign country and United States possessions), and section 34 (tax on certain uses of gasoline, special fuels, and lubricating oils).  

The Director did not allow Goodman a deduction for federal income tax paid in 2002.  The IRS allowed credit for $2,570 in withholdings.  Goodman has not offered evidence to show any further payment of federal liability.  Therefore, we allow a deduction for Goodman’s 2002 federal income tax liability of $2,570.    

Goodman’s Missouri taxable income is his FAGI minus the standard deduction, personal exemption, and federal income tax deduction.  Section 143.111.  For 2002, his Missouri taxable income is $99,662 - $4,700 - $2,100 - $2,570 = $90,292.  The Missouri income tax on $90,292 for a Missouri resident is $5,193.  Section 143.011.  


The Director offered Goodman the opportunity to present W-2s or other evidence to change the Director’s determination.  Goodman has presented nothing to refute the Director’s evidence that he made no payments toward his 2002 Missouri income tax liability.  Therefore, he is liable for a deficiency of $5,193 in Missouri income tax for 2002.  Interest applies as a matter of law.  Section 143.731.1.  

The Director assessed a 25-percent addition to tax.  Section 143.741.1 imposes an addition to tax of five percent per month (up to a maximum of 25 percent) when a return is not filed on the prescribed date, “unless it is shown that such failure is not due to willful neglect.”  Hewitt Well Drilling & Pump Serv. v. Director of Revenue, 847 S.W.2d 795, 799 (Mo. banc 1993).  Good faith suffices to show the absence of willful neglect.  Id.  Goodman asserted that he had no income and that the Director’s notice of deficiency was invalid.  We have already determined that Goodman failed to refute the Director’s evidence that he had income and was liable for tax.  Goodman has not offered any good faith explanation for his failure to file a 2002 Missouri income tax return.  Twenty-five percent of $5,193 is $1,298.    
Summary


We conclude that Goodman is liable for $5,193 in 2002 Missouri income tax, $1,298 in additions to tax, and interest accruing until paid.  


SO ORDERED on December 6, 2006.



________________________________



JUNE STRIEGEL DOUGHTY 


Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.  
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