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)
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)
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)

MISSOURI DENTAL BOARD,
)




)
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)

DECISION

We grant Marwin E. Goff’s application for licensure as a dentist.
Procedure


On January 13, 2011, Goff filed a complaint challenging the Missouri Dental Board’s (the “Board”) decision to deny his application for licensure by credentials as a dentist in Missouri.  The Board answered the complaint on April 7, 2011.  We convened a hearing on the complaint on July 6, 2011.  Goff represented himself.  Tina M. Crow Halcomb represented the Board.  This case became ready for decision on August 5, 2012, when the transcript was filed.

Findings of Fact


1.
On August 17, 2010, Golf applied to the Board for licensure by credentials as a dentist in Missouri.  He is currently licensed in Iowa and Wisconsin.
2.
On his Missouri application for licensure, Goff answered “yes” to the following questions:

3.  Have you ever had any professional license, certification, registration or permit revoked, suspended, placed on probation, censured, reprimanded, fined or otherwise subject to any type of disciplinary action?

*   *   *

11.  Have you ever had a judgement [sic] rendered against you based upon fraud, misrepresentation, deception or malpractice related to your practice as a dentist?

3.
Goff explained that his “yes” answers were related to discipline that had been imposed by the Iowa Board of Dental Examiners (“Iowa Board”) on June 21, 2000. 

4.
For a time, Goff and his wife housed hockey players from around the world in their home.  One of the players had lived in their house for nearly two years.  Goff and his wife supported the hockey player financially and treated him as a member of their family.  The hockey player broke his tooth while playing hockey.  
5.
On May 27, 1999, Goff restored the hockey player’s tooth.  Because the hockey player did not have insurance, Goff submitted an insurance claim to his wife’s insurance carrier under his son’s name for the work he had performed on the hockey player.  Goff created false dental records indicating he had performed the dental procedure on his son rather than the hockey player.
6.
On June 10, 1999, his son’s insurance company issued a check to Goff in the amount of $333 for the work that he had performed on the hockey player, but that Goff had represented to the insurer as being performed on his son.
7.
On August 30, 1999, the Iowa Board was informed that Goff had submitted a fraudulent claim to a third party payer for treatment performed on a non-covered patient.
8.
On September 22, 1999, Goff returned the $333 to the insurance company.

9.
On June 21, 2000, the Iowa Board issued a stipulation and consent order agreed to by Goff (“Consent Order”).  The Consent Order cited Goff for obtaining a fee for dental services by misrepresentation and warned him that future violations of the laws governing dentistry would result in further discipline against his license.  The Consent Order suspended Goff’s dental license for 14 days.  Goff was also required to complete a course in dental ethics and pass a written jurisprudence examination.

10.
Goff has satisfied all of the requirements of the Consent Order and has not been subject to any subsequent additional disciplinary actions by the Iowa Board.  Goff received a license in Wisconsin after being disciplined by the Iowa Board.  His license in Wisconsin has never been subject to discipline.

11.
Goff took full responsibility for his past conduct and was very remorseful and embarrassed by his ethical lapse.  Since the incident in May 27, 1999, Goff has demonstrated an increased awareness of the ethical obligations of his profession.

12.
The Board denied Goff’s application.
Conclusions of Law


We have jurisdiction to hear this complaint.
  Goff has the burden to demonstrate that he is entitled to a license.
  When the applicant for a license files a complaint, the agency’s answer 
provides notice of the grounds for denying the application.
  Our duty in an applicant case is not 
to merely review the Board’s decision, but to independently exercise the same authority as the Board
 to decide the case de novo.

I.  Cause for Denial of Goff’s License


The Board argues there is cause to deny Goff’s application for a license under § 332.321:

1.  The board may refuse to issue or renew a permit or license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section[.]

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any permit or license required by this chapter or any person who has failed to renew or has surrendered his or her permit or license for any one or any combination of the following causes:

*   *   *


(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation; or increasing charges when a patient utilizes a third-party payment program; or for repeated irregularities in billing a third party for services rendered to a patient.  For purposes of this subdivision, irregularities in billing shall include:

(a) Reporting charges for the purpose of obtaining a total payment in excess of that usually received by the dentist for the services rendered;

(b) Reporting incorrect treatment dates for the purpose of obtaining payment;


(c) Reporting charges for services not rendered;


(d) Incorrectly reporting services rendered for the purpose of obtaining payment that is greater than that to which the person is entitled;


(e) Abrogating the co-payment or deductible provisions of a third-party payment contract.  Provided, however, that this paragraph shall not prohibit a discount, credit or reduction of charges provided under an agreement between the licensee and an insurance company, health service corporation or health maintenance organization licensed pursuant to the laws of this state; or governmental third-party payment program; or self-insurance program organized, managed, or funded by a business entity for its own employees or labor organization for its members;
*   *   *


(8) Disciplinary action against the holder of a license or other right to practice any profession regulated by this chapter imposed by another state, province, territory, federal agency or country upon grounds for which discipline is authorized in this state;
*   *   *


(13) Violation of any professional trust or confidence[.]

A.  Subsection (4) – Obtaining Compensation 
by Fraud, Misrepresentation or Deception

Goff admitted that he submitted a false insurance claim to receive compensation from an insurance company for services that were not performed on the insured.  Therefore, we find cause to deny Goff’s application for licensure under § 332.321.2(4).
B.  Subsection (8) – Discipline in Another State

The Iowa Board disciplined Goff for conduct that we have found would authorize discipline in Missouri under § 332.321.2(4).  Therefore, we find cause to deny Goff’s application for licensure under § 332.321.2(8).
C.  Subsection (13) – Violation of Trust or Confidence


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  Goff submitted a false insurance claim to receive compensation from an insurance company for services that were not performed on the insured and falsified the insured’s dental records to reflect dental work that was not performed.  A patient relies upon his dentist to maintain accurate records.  The fact that the patient at issue was Goff’s son does not remove Goff’s duty to maintain accurate records for his patient.  We find the falsifying of a patient’s dental records to be a breach of a professional trust and confidence owed to the patient.  Therefore, we find cause to deny Goff’s application for licensure under § 332.321.2 (13).
II.  Exercise of Discretion

Goff admitted that the conduct we have found is cause to deny his license.  Our inquiry is not at an end because the use of “may” in § 332.321.1 means an option to deny an application rather than a mandate.
  We are vested with the same degree of discretion as the Board and need not exercise our discretion in the same way as the Board.
  

In determining how to exercise our discretion in this case, we acknowledge that the primary purpose of professional licensing is to protect the public.
  We are also mindful that a license granted by the State of Missouri places the seal of the State’s approval upon the licensee.
  Therefore, we must evaluate all of the relevant facts and circumstances surrounding the disqualifying events, the responsibilities of the profession in question, the risk presented to consumers, and any rehabilitation demonstrated by the applicant.  Our review of these factors leads us to conclude that Goff now merits licensure in Missouri as a dentist.

With our decision, we do not in any way seek to diminish the seriousness of Goff’s conduct.  He submitted a false claim for reimbursement of services to an insurance company and falsified a patient’s records to substantiate the claim.  While this is a serious offense, we cannot ignore that it represents a singular act of misconduct over a lengthy career.  We further note that more than 12 years have elapsed without any similar misconduct by Goff.  His actions appear to be more the result of a temporary lapse of judgment under unusual circumstances than the result of a well-formed fraudulent intent.


In this case, the danger to public was limited.  The conduct occurred in Iowa, and Goff still holds his license there.  The fraudulent claim involved only $333, and Goff promptly made full restitution to the insurance company.  Moreover, the only patient records involved were those of Goff’s son, so the degree of harm from inaccurate records was minimized.  

Goff has acknowledged the wrongfulness of his prior conduct and has successfully and persistently demonstrated through his subsequent conduct that he has internalized the moral and ethical values of a responsible professional.  More than 12 years is enough to demonstrate that 
Goff has reformed himself and does not represent a threat to the public.  He has earned the opportunity to advance himself professionally and economically. 


We appreciate the caution that the Board uses to protect the public from irresponsible applicants.  Moreover, we have had the benefit of the evidence from our hearing, which the Board did not have.  That record convinces us that the denial of Goff’s application is not merited under the circumstances of this case.  Therefore, we grant Goff’s application for licensure as a dentist by credentials.
Summary

We grant Goff’s application for a dental license.

SO ORDERED on May 11, 2012.


________________________________



NIMROD T. CHAPEL, JR.



Commissioner
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	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The Board’s answer in this complaint is deficient in that it consists only of limited factual allegations and does not identify any statutes or regulations as grounds for denying Goff’s license.  This raises the question of whether Goff has been provided sufficient notice to satisfy the requirements of procedural due process.  In discipline cases, courts have found that a complaint will only satisfy due process if it gives notice of both the law and the course of conduct subjecting a licensee to discipline.  � HYPERLINK "http://web2.westlaw.com/find/default.wl?mt=Missouri&db=713&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2027499424&serialnum=1988014299&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=9258C927&referenceposition=538&utid=2" \t "_top" �Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988)�.  As measured by this standard, the Board’s answer appears deficient.  Nevertheless, we have decided this case on the merits for several reasons.  A license denial case differs from a discipline case in that the Board will have already issued a decision denying the license before commencement of the action; consequently, we have examined this decision as well in determining the notice provided to Goff.  The Board’s decision in this case did not make any factual allegations, but it did identify § 332.321.1 and 2(4), (8), and (13) as the statutory grounds for denying Goff’s application for a license.  (Resp. Ex. A.)  Goff presented evidence on all of the issues raised by 


§ 332.321.1 and 2(4), (8), and (13) and has not claimed any unfair prejudice.  The Board did not raise any challenge to Goff’s licensure other than those raised in its decision and answer.  Accordingly, we have limited our decision to those issues in the Board’s decision and answer.  Therefore, we find procedural due process to have been satisfied in this case.    


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).
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