Before the

Administrative Hearing Commission

State of Missouri

DAVID GODAT,

)




)



Petitioner,
)




)


vs.

)

No. 01-1331 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On August 7, 2001, David Godat filed a petition appealing a decision of the Missouri Ethics Commission (Ethics) assessing a fee of $3,960 for the late filing of a personal financial disclosure statement (statement).  On February 13, 2002, Ethics filed a motion for summary determination.  Under our Regulation 1 CSR 15-3.450(4)(C), we will grant the motion if Ethics establishes facts that (a) Godat does not dispute and (b) entitle Ethics to a favorable decision.  Godat filed a response on March 5, 2002, but does not dispute the following facts.  

Findings of Fact

1. In 2000, Godat was a member of the board of education of Richwoods R-VII School District (the District).  That year, the District had a budget of over $1,000,000 and did not have on file with Ethics a copy of an order, ordinance, or resolution that it had adopted relating 

to conflicts of interest pursuant to section 105.485.4.  By May 1, 2001, Ethics had received no statement from Godat.  

2. Ethics sent notices to Godat regarding the requirement to file a statement as follows:

a. The notice sent January 4, 2001, informed Godat of his obligation to file and of the late fees under section 105.963.3.  

b. The notice dated January 31, 2001, informed Godat of his obligation to file.  

c. The notice dated May 4, 2001, informed Godat of his failure to file, but did not refer to any late fees under section 105.963.3.  Ethics sent the notice by certified mail, but someone else signed for it.   

d. The notice dated June 14, 2001, informed Godat of his failure to file and of the late fees under section 105.963.3.     

3. Ethics received the statement on July 12, 2001, which was 72 days after May 1, 2001.  The statement did not bear a postmark of April 30, 2001, or earlier.  On July 25, 2001, Ethics assessed a late filing fee of $ 3,960.  On December 19, 2001, Ethics issued a revised assessment in the amount of $720.  

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.  We must do whatever the law requires Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 

(Mo. banc 1990).  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


Ethics argues that Godat is liable for a fee for filing his statement late.  Section 105.483 provides:


Each of the following persons shall be required to file a financial interest statement: 

*   *   *


(11) Each elected official, candidate for elective office, the chief administrative officer, the chief purchasing officer and the general counsel, if employed full time, of each political subdivision with an annual operating budget in excess of one million dollars, and each official or employee of a political subdivision who is authorized by the governing body of the political subdivision to promulgate rules and regulations with the force of law or to vote on the adoption of rules and regulations with the force of law; unless the political subdivision adopts an ordinance, order or resolution pursuant to subsection 4 of section 105.485[.]

Section 105.487 provides when the statement was due:  

(3) Every other person required by sections 105.483 to 105.492 to file a financial interest statement shall file the statement annually not later than the first day of May and the statement shall cover the calendar year ending the immediately preceding December thirty-first[.] 

(4) The deadline for filing any statement required by sections 105.483 to 105.492 shall be 5:00 p.m. of the last day designated for filing the statement.  When the last day of filing falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday.  Any statement required within a specified time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement. 

A document is “filed” on the day the proper official receives it.  Holmes v. Navajo Freight Lines, Inc., 488 S.W.2d 311, 313-14 (Mo. App., K.C.D. 1972).  Godat did not file the statement by May 1, 2001.  Finding 2 shows that the postmark exception does not apply.  


Section 105.963.3 requires Ethics to assess a fee for late filings:


3.  The executive director shall assess every person required to file a financial interest statement pursuant to sections 105.483 to 105.492 failing to file such a financial interest 

statement with the commission a late filing fee of ten dollars for each day after such statement is due to the commission.  The executive director shall mail a notice, by certified mail, to any person who fails to file such statement informing the individual required to file of such failure and the fees provided by this section.  If the person persists in such failure for a period in excess of thirty days beyond receipt of such notice, the amount of the late filing fee shall increase to one hundred dollars for each day thereafter that the statement is late, provided that the total amount of such fees assessed pursuant to this subsection per statement shall not exceed six thousand dollars.

That statute authorizes two fees, a $10-per-day fee and a $100-per-day fee.  


In its motion, Ethics agrees that Godat is not liable for the $3,960 fee originally assessed because that amount includes the $100-per-day fee and Godat did not receive the notice required to assess that fee.  We agree.  Therefore, we conclude that Godat is not liable for the $3,960 originally assessed.  


Ethics argues that Godat is liable for the $10-per-day fee. We agree that notice was sufficient for that fee, and Godat filed 72 days late.  


Godat argues that he made only $15,000 in 2001, had a wife and two children to support, and donated his time to the District.  He also argues that he was disabled by a work-related injury, and was heavily medicated and unable to conduct ordinary business.  We believe Godat, and Ethics does not dispute his allegations, but the law allows neither Ethics nor this Commission to reduce the fee for those reasons or any other.  Because the statement remained unfiled for 72 days, Godat is liable for a late filing fee of $720.  However, the District may determine whether it has the authority to pay the fee on his behalf.


SO ORDERED on March 13, 2002.




_______________________________




SHARON M. BUSCH




Commissioner
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