Before the

Administrative Hearing Commission

State of Missouri
JACOB GLOSS,
)



)



Petitioner,
)




)


vs.

)

No. 09-1388 PO



)

DIRECTOR OF PUBLIC SAFETY, 
)




)



Respondent.
)

DECISION 

The Director of the Department of Public Safety (“the Director”) has cause to deny Jacob Gloss’ application for entrance into a basic training course because Gloss committed criminal offenses and misrepresented a material fact on his application.

Procedure

On October 13, 2009, Gloss filed an appeal from the denial of his application.  On November 6, 2009, the Director filed an answer.  We held a hearing on November 13, 2009.  Lara Underwood, with Walker Crow Halcomb, LLC, represented Gloss.  Assistant Attorney General Christopher R. Fehr represented the Director.  The reporter filed the transcript on December 14, 2009.   
Findings of Fact


1.  Gloss was born on April 3, 1980.  
Stealing


2.  On August 15, 1996, when he was 16 years old, Gloss stole a pack of cigarettes from a grocery store.  Gloss was given a ticket and released.    
Underage Consumption

3.  On November 21, 1998, at the age of 18, Gloss was caught after he consumed alcohol when he was underage.  The sheriff’s incident report shows that Gloss had “no priors.”  The officer released Gloss and told him that he would receive a citation in the mail.  Gloss pled no contest to a local ordinance violation.   
Disorderly Conduct

4.  On February 18, 2001, Gloss pled no contest to violation of a local ordinance for disorderly conduct.  

Operating Motor Vehicle While Intoxicated

5.  On April 25, 2001, Officer Smith, of the Milton, Wisconsin, police department, stopped Gloss when he failed to use a turn signal, his vehicle had a loud muffler, and he made a U-turn.  Officer Smith smelled an odor of intoxicants coming from the vehicle and noticed that Gloss had bloodshot, glassy eyes.  Officer Smith asked Gloss if he had been drinking, and he replied that he had not.  Officer Smith told Gloss that for officer safety reasons, he would be secured in the rear of a squad car while the officers completed their search, but that he was not under arrest at that time.  A search of the vehicle revealed two bottles of alcohol, one of which was open and the other was full.  Gloss’ passenger stated that the bottles did not belong to him. 

6.  Sargeant Buckley, who was assisting Officer Smith, attempted to get a PBT test from Gloss, but he refused.  

7.  Officer Smith noticed a strong odor of intoxicants coming from the police car where Gloss had been secured.  

8.  Officer Smith asked Gloss to step out of the vehicle for field sobriety tests.  In conducting the horizontal gaze nystagmus test, Officer Smith noted that Gloss’ eyes did not pursue smoothly, there was distinct jerkiness prior to 45 degrees, and distinct jerkiness at maximum deviation in both the left and right eye.  In performing the walk-and-turn test, Gloss was unable to keep his right foot in front of his left foot and his hands to his side, as he was swaying from side to side and had trouble maintaining his balance.  Gloss failed to do the test in a heel-to-toe fashion, and when he went to his ninth step and turned around, he lost his balance.  On his nine return steps he again failed to keep his feet in a heel-to-toe fashion, and when he turned around at the end of the test, he again almost lost his balance.  In performing the one-leg-stand test, Gloss put his foot down and stopped counting at 1,006.  Gloss began the test again, and Officer Smith told him to put his foot back down at 1,030.  Officer Smith noticed that Gloss was concentrating very hard with his hands to his side and pressed against his left and right side to assist in keeping his balance.  In performing the PBT test, Gloss sealed his lips around the tube but exhaled through his nose.  Gloss would not give a complete breath.  Officer Smith tried several times, but Gloss continued to exhale through his nose and would not blow through the tube as instructed.  At that time Officer Smith advised Gloss that he was under arrest for operating while intoxicated (“OWI”).  Gloss was searched, handcuffed, and placed in the rear of Sargeant Buckley’s vehicle.

9.  Gloss was taken to the police department, where Officer Smith issued a citation for OWI, first offense, with a municipal court date of June 4, 2001.  Officer Smith then read “Informing the Accused,” and Gloss agreed to give a breath sample.  Officer Smith attempted to perform an intoximeter test, but Gloss sealed his lips around the tube and exhaled through his nose, as he had done with the PBT test.  The machine had lights on it to indicate how hard a subject was blowing into it, but it did not light up.  When Officer Smith again instructed him to 
give a proper breath into the machine, Gloss stood about one inch from the machine and blew at it.  Gloss was advised that, due to his lack of cooperation, the test would be marked as a refusal.  After all tests were completed, Gloss was given copies of the forms and citations.  Gloss refused the opportunity to have someone come and get him, and told Officer Smith to just take him to jail.  Gloss was transported to the Sheriff’s Department, where he was booked and released on a charge of OWI.      

10.  Gloss pled guilty to OWI in the Milton Municipal Court and paid a fine of $567.50.  

Gloss’s Application

11.  On August 20, 2009, Gloss completed a “Missouri Peace Officer License Legal Questionnaire.”  In response to the question, “Have you ever been arrested for, or charged with, any criminal offense?” Gloss placed an “X” in the box indicating “NO.”  


12.  On September 8, 2009, Gloss began the peace officer training program at the University of Missouri-Columbia’s Law Enforcement Training Institute (“LETI”).  At some point, staff at LETI ran a background check and, upon discovering that Gloss had a criminal history, asked him for additional information regarding that history.  


13.  Gloss’ written statement provided to LETI regarding the OWI incident states the following: 

On the night of April 25, 2001, I stopped at a friend’s house to spend time together for my recent birthday, which was on the 3rd of April.  We at that time decided that we would go to Whitewater to visit some friends.  I stopped at a local convenience store and bought some beer and proceeded to Whitewater.  As we left for some reason my friend decided to open one of the beers which I told him not to do.  I told him to put the cap back on it and wait until got [sic] there.  I then at that time decided that I no longer wanted to go due to having open intoxicant in my car which I knew was not right.  I then turned off the main road to a non marked road.  I pulled off to the side of the road and made a U-turn.  As I was making the turn one of the local police cars seen me and decided to pull me over.  We were asked for our identification 
cards and registration.  We gave them our i.d. and proceeded to wait.  My friend who was with me at the time had a warrant for unpaid parking tickets in Madison.  He was then asked to step out of the vehicle.  When asked if he had been drinking he told them yes, since it is not illegal to drink at your parent’s house under age in the state of Wisconsin.  This now gave them the right to search my car since I had an underage person in my car that had been drinking.  When a search of my car was conducted the open intoxicant was found, placing me under arrest.  My friend admitted to opening the beer and I was not found at fault.  I was asked to give a breathalyzer test which I refused since I felt at the time that I was attempting to stay out of trouble and instead was being arrested for something that I should have not been at fault for.  I was then issued a ticket for OWI.  I still feel to this day that this incident should have not occurred and I learned my lesson the first time.  I feel as if I have more then [sic] paid for this mistake since it cost me over a thousand dollars in court fees and a loss of license for six months.  I accept any guilt on my behalf for the mistake that I made and apologize for any wrong doing.[
]  


14.  On September 10, 2009, Gloss completed another copy of the “Missouri Peace Officer License Legal Questionnaire.”  This time, in response to the question, “Have you ever been arrested for, or charged with, any criminal offense?” Gloss placed an “X” in the box indicating “YES.”  Gloss disclosed a guilty plea to an ordinance violation for disorderly conduct in Janesville, Wisconsin, on July 16, 2000.  He did so because someone told him that he needed to disclose the offense.    


15.  On October 7, 2009, the Director denied Gloss’ application. 
Conclusions of Law

We have jurisdiction of Gloss’s appeal.
  Gloss has the burden of proving facts that show he is entitled to enter into a basic training course.
  
The Director’s answer provides notice of the facts and law at issue.
  We apply the current licensing statutes to determine whether there is cause to deny the application.
  The Director relies upon § 590.100.1, which provides: 

The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.
I.  Criminal Offenses
The Director cites § 590.080.1, which provides:

1.  The director shall have cause to discipline any peace officer licensee who:
*   *   *

(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

A.  Stealing
The Director’s answer asserts that Gloss committed the criminal offense of stealing, as defined by W.S.A. 943.20(1): 
Whoever does any of the following may be penalized as provided in sub. (3):

(a) Intentionally takes and carries away, uses, transfers, conceals, or retains possession of movable property of another without the other’s consent and with intent to deprive the owner permanently of possession of such property.  

The only evidence of this conduct is Gloss’ written statement, in which he admits that he took a pack of cigarettes in 1996 when he was 16 years old.
  There are no court records in evidence.  
Gloss was a juvenile at the time of this incident,
 and there is no evidence that he was charged and prosecuted as an adult.
  The sheriff’s incident report from the underage drinking incident in 1998 shows that Gloss had “no priors.”  Section 590.080.1(2) allows denial of the application for the commission of “any criminal offense.”  Under Missouri law, juvenile violations are not criminal offenses.
  Gloss did not commit the criminal offense of stealing.  

B.  Underage Consumption

The Director also alleges that Gloss committed the criminal offense of underage consumption in violation of W.S.A. 125.07(4)(b), which provides:  

Except as provided in par. (bm), any underage person not accompanied by his or her parent, guardian or spouse who has attained the legal drinking age who knowingly possesses or consumes alcohol beverages is guilty of a violation.  

Gloss consumed alcohol when he was underage in 1998.  Gloss was guilty of the criminal offense of underage consumption.    
C.  Disorderly Conduct

The Director also alleges that Gloss committed the criminal offense of disorderly conduct in 2000.  The Director showed that Gloss pled guilty to a local ordinance violation, but proved no facts to establish the conduct.  We assume that a plea of no contest is similar to a plea of nolo contendere.  A plea of nolo contendere is not a general admission of the facts charged and does not result in an admission of facts that can be used as the basis of a civil suit.
  Further, a municipal ordinance violation is not a criminal offense.
  This is insufficient to establish a criminal offense.  
D.  OWI

The Director finally alleges that Gloss committed the criminal offense of OWI, in violation of W.S.A. 346.63(1):

No person may drive or operate a motor vehicle while:

(a) Under the influence of an intoxicant, a controlled substance, a controlled substance analog or any combination of an intoxicant, a controlled substance and a controlled substance analog, under the influence of any other drug to a degree which renders him or her incapable of safely driving, or under the combined influence of an intoxicant and any other drug to a degree which renders him or her incapable of safely driving[.]
Gloss refused to take PBT and intoximeter tests, but field sobriety tests showed that he was intoxicated.  Circumstantial evidence also shows intoxication.  Gloss smelled of alcohol and had bloodshot, glassy eyes.  Gloss committed the criminal offense of OWI.  
E.  Summary


The Director has cause to deny Gloss’ application because Gloss committed the criminal offenses of underage consumption and OWI.  The Director has not established that Gloss committed the criminal offenses of stealing and disorderly conduct, and the Director does not have cause to deny the application on that basis.  
II.  Misrepresentation on Application 

The Director cites § 590.080.1, which provides:

1.  The director shall have cause to discipline any peace officer licensee who:
*   *   *

(4) Has caused a material fact to be misrepresented for the purpose of obtaining or retaining a peace officer commission or any license issued pursuant to this chapter[.]

A misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  This commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  

There may be a question as to whether Gloss was arrested and charged with criminal offenses as to stealing, underage consumption and disorderly conduct.  However, as to the OWI, there is no question that Gloss was arrested.  Gloss did not reveal anything regarding his criminal history until LETI did its own background check and asked him for additional information.  The Director’s Exhibits B through L all contain a facsimile print from “LETI.”  Even when asked for further information, Gloss revealed nothing on his revised application except disorderly conduct.  His written explanation of the OWI incident indicates a lack of acceptance of responsibility and is inconsistent with the police report of the incident, from which we have made findings of fact.  In his written explanation, Gloss states “I was not found at fault” and “was being arrested for something that I should have not been at fault for.”  This is not true, as there is clear and convincing evidence that he was operating a motor vehicle while intoxicated and was arrested for that offense.  However, even on his revised application, Gloss failed to reveal that he was “arrested for, or charged with, any criminal offense” other than disorderly conduct.  Gloss testified that he thought that getting a ticket was not an arrest, which is why he did not put the OWI arrest and offense on his applications.  However, the police report plainly shows that Gloss was arrested for OWI.  Considering these circumstances, we infer that the false answer on the application was intentional and thus misrepresentation.    

Gloss falsely answered “no” to the question on the application whether he had been arrested or charged with any criminal offense.  The Director has cause to deny Gloss’ application 
because Gloss caused a material fact to be misrepresented for purposes of obtaining peace officer certification.   
III.  Lack of Discretion


We do not have discretion to determine whether the applicant is entitled to enter the basic training course.  Section 590.100.3 provides in part: 
The administrative hearing commission shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the application subject to probation or deny the application when cause exists pursuant to this section.
Section 590.100.4 provides:  

Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to determine whether to grant the application subject to probation or deny the application.  If the licensee fails to appear at the director’s hearing, this shall constitute a waiver of the right to such hearing.  
Thus, the Director will make the ultimate determination on Gloss’ application.  

Summary

The Director has cause to deny Gloss’ application under § 590.100.1 because Gloss committed the criminal offenses of underage consumption and OWI.  The Director also has cause to deny Gloss’ application because Gloss misrepresented a material fact on his application for the purpose of obtaining peace officer certification.    

SO ORDERED on January 12, 2010.



________________________________



JOHN J. KOPP, 


Commissioner

�Ex. L.


	�Section 590.100.3.  Statutory references are to RSMo Supp. 2009 unless otherwise noted.


	�Section 621.120, RSMo 2000.


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984). 


	�See State Bd. of Regis’n for the Healing Arts v. Boston, 72 S.W.3d 260, 265 (Mo. App., W.D. 2002).   


�Ex. K.  


�W.S.A. 938.02(10m).  


�See W.S.A. 938.18, 938.183; State v. Aufderhaar, 700 N.W.2d 4 (Wis. 2005) .  


�State ex rel. Whittaker v. Webber, 605 S.W.2d 179, 182 (Mo. App., E.D. 1980); § 211.271, RSMo 2000.  


�Neibling v. Terry, 177 S.W.2d 502, 503-504 (Mo. banc 1944).  


�City of Cape Girardeau v. Jones, 725 S.W.2d 904, 907 (Mo. App., E.D. 1987).  


	� Missouri Dental Bd. v. Bailey, 731 S.W.2d 272, 274-75 (Mo. App., W.D. 1987).


� Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  
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