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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-2204 BN




)

RICHARD GLASER,

)




)



Respondent.
)

DECISION


Richard Glaser is not subject to discipline.
Procedure


On November 30, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Glaser’s license.  Glaser was served with our notice of complaint/notice of hearing on December 17, 2010.

After numerous continuances, we held the hearing on June 4, 2012.  Patricia D. Perkins represented the Board.  Andy Hosmer represented Glaser, who appeared by telephone.  The case became ready for our decision on August 6, 2012, the date the last written arguments were filed.

Findings of Fact

1. The Board originally licensed Glaser as a registered professional nurse (“RN”) on October 10, 1986.  Glaser’s license is current and active, and was so at all relevant times.
2. Glaser was employed at Doctor’s Hospital of Springfield, Missouri (“the Hospital”) from September 20, 2004 to August 6, 2007.

3. On July 22, 2007
 the Hospital required Glaser and other employees to submit to a urine drug screen.
4. The first specimen Glaser provided was too small to test accurately.
5. Glaser provided another, larger specimen later that day.

6. On July 27, Glaser stopped by the Hospital to pick up his paycheck.  He was asked to submit to a third urine test and did so.  
7. Glaser was terminated from the Hospital on August 6.  He asked why, and was informed that he had tested positive for fentanyl.

8. Glaser had a prescription for hydrocodone during this time and was taking it for pain.  Fentanyl and hydrocodone are both controlled substances.

9. Glaser has submitted to multiple drug screens during his career, all of which were negative.  The day after he was fired, he had a negative drug screen at another nursing employment agency.
Conclusions of Law


We have jurisdiction to hear the case.
  The Board has the burden of proving that Glaser has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, 

permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 

his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence;

*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]
Evidence


The Board’s evidence in this case consists of the affidavit of its executive director and a copy of its investigative report (“the report”) in this matter.  We admitted the report as a business record of the Board pursuant to § 536.070(10) over Glaser’s objection.


But Glaser objected at the hearing not just to the admission of the report, but to the specific content thereof, on the basis of hearsay.  Specifically:
The records are rife with hearsay and appear to be, the majority in fact, all of the records appear to be, an investigation done by Sarah Cramer, who also does not appear.  I cannot cross-examine her.  Does not appear.

And they are based on Sarah Cramer’s interviews with folks by the name of Kandis Pendley, who is not here; with Marilyn Lyons, who is not here; with Mr. Glaser, who does appear and is the 
individual charged with misconduct; Angela Steinert, who is not here; Lonnie Lee, who is not here.

In addition, the affidavit contains, supposedly contains, results of multiple drug screens.  There has been no foundation for any of those drug screens, there’s been no explanation as to the testing procedure used, the reason that some of them are negative and some are positive, and why there were three tests done.

Again, the majority of what’s in here is hearsay, a large portion of it is double hearsay.  And that is, for example, Ms. Pendley tells Ms. Cramer that I talked to another employee, and she told me X, Y or Z.  So that’s double hearsay.[
]


While the technical rules of evidence do not apply in a contested case, we must apply the fundamental rules of evidence.
  A hearsay statement is inadmissible at hearing absent an exception to the rule barring its use.
  The burden of proof for establishing admissibility of such evidence is on its proponent, in this case the Board.
 

The Board argues that in administrative hearings, there is a relaxed standard for admission of business records into evidence.  In support of this position, it cites State ex rel. Sure-Way Transp., Inc. v. Div. of Transp., Dep’t of Economic Development.
  But this argument misses the point.  In Sure-Way, the court determined that certain records of the state agency were admissible under § 536.070(10).  But the reason the content of the records could be considered was that the agency’s investigator testified as to the content without objection.  “To the extent that the investigator’s testimony was hearsay, Sure-Way waived that objection by not raising it at hearing.”
  Thus, the Board is correct that its records are admissible under § 536.070(10) and 
Sure-Way, and we admitted those records into evidence.  But that does not mean the statements contained within them are necessarily competent evidence.

The report describes the observations of persons besides the investigator by attributing statements to them (“attributed statements”).  The investigator may relate her observations through the report or related testimony, but she may not relate anyone else's observations.
  The attributed statements are hearsay, do not relate the author's own observations, and so are not covered under the business record exception and therefore require their own exception to be admissible.  This is equally true for the drug test results found in the exhibit.  Laboratory reports used to prove drug possession are also “testimonial evidence” and therefore, hearsay.
  The one exception in the Board’s exhibit is Glaser’s own handwritten statement, which we consider to be a party admission.
Cause for Discipline


When we consider only the competent evidence in the record – Glaser’s written statement and his testimony at hearing – we are left with the following.  Glaser took three drug tests at the Hospital, and the Hospital told him he was being fired for testing positive for fentanyl.  But Glaser denied diverting or taking fentanyl, and he testified that he has never testified positive for any drug for which he had no valid prescription, had never had a negative drug screen at another nursing employment agency the day after he was fired, and has had multiple clean drug tests since then.


It is certainly possible that Glaser’s testimony in this case was untruthful, and on rare occasions this Commission has found that sworn testimony is less believable than hearsay 
testimony.
  But this is not the norm, and it is our responsibility to decide cases based on competent evidence.
  Because Glaser timely objected to the hearsay contained within the Board’s exhibit, the only competent evidence in this case was Glaser’s own verbal and written testimony.  As we have no competent evidence that he tested positive for fentanyl, the Board failed to meet its burden of proof, and we find no cause for discipline under § 335.066.2(1), (5), (12), or (14).  
Summary


We find no cause to discipline Glaser.

SO ORDERED on August 22, 2012.



________________________________



KAREN A. WINN 



Commissioner
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