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)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On April 2, 1999, the Director of Insurance filed a complaint seeking to discipline the bail bond agent license of Tracy L. Girdner for misappropriation of funds.  We convened a hearing on the complaint on September 17, 1999.  Kimberly Harper represented the Director.  Though notified of the time and place of the hearing, Girdner made no appearance.  Our reporter filed the transcript on September 27, 1999.  


The Director has the burden of proving that Girdner has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The complaint asserts that Girdner “demonstrated or practiced incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty.”  It specifically describes acts of misappropriating or diverting funds intended to secure bail bonds.  It cites generally the block of statutes governing bail bond agent licenses, sections 374.700 to 374.775, RSMo.  


The purpose of the complaint is to inform the accused of the nature of the charges so that she can adequately prepare a defense.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  That court held that a complaint must not only “[set] forth the course of conduct deemed established,” but also “the statutory ground for discipline."  Id. at 539.  Our Regulation 1 CSR 15-2.350(2) also requires that the complaint specify the provision violated by the course of conduct.  The courts require that the statute set forth must be “exact.”  Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., 1986).
  


In Sander, we found cause to discipline a real estate broker’s license under section 339.100.2(1), RSMo 1978.  That statute allows discipline if a licensee does not maintain an escrow account separate from other accounts.  We also found the licensee subject to discipline for violating a statute and a regulation that required the broker to maintain such accounts.  The statute and regulation were phrased virtually identically to section 339.100.2(1), RSMo 1978, but were not recited in the complaint.  The court held that notice to the licensee was therefore insufficient for a finding of cause for discipline on the statutory and regulatory violations.  Sander, 710 S.W.2d at 901.  Thus, the recitation of the statute number in the complaint is indispensable to our power to find cause for discipline under such statute.  


The complaint does not cite a statute allowing discipline of a bail bond agent license for misappropriation.  We have no power to find discipline on such a complaint.  Duncan, 744 S.W.2d at 539.  Therefore, we dismiss the complaint.  


SO ORDERED on October 20, 1999.



________________________________



WILLARD C. REINE



Commissioner

�We expressly note that the Director’s counsel at the hearing was not the same as the Director’s counsel who signed the complaint.
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