Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF 
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No.  01-0800 PO




)

HAROLD E. GIRARD, JR.,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 17, 2001, the Director of the Department of Public Safety (Director) filed a complaint seeking to discipline the peace officer certificate of Harold E. Girard, Jr., for committing assault and being found guilty of assault.
  On October 17, 2001, we convened a hearing on the complaint.  Assistant Attorney General Da-Niel Cunningham represented the Director.  Though notified of the time and place of the hearing, Girard made no appearance.  Our reporter filed the transcript on November 29, 2001.    

Findings of Fact

1. Girard has held peace officer Certificate No. ###-##-#### since March 27, 2000.  

2. On the night of January 7, 1999, Girard and his wife quarreled.  Girard took their daughter from their house to his truck, which was parked in the driveway.  He put his daughter into the truck, got in the truck, and started it.  

3. Girard’s wife stood behind the truck to block his path.  He slowly backed into her and she fell down, but was not seriously injured.  She still did not move from the driveway.  He took their daughter back into the house, scuffling with his wife as they went.

4. Girard stated that he no longer wished to live.  He loaded and displayed a rifle, but did not threaten anyone with it.  He said that he would take his life with the rifle, but on reconsideration, he decided instead to sit in the highway and let a truck run over him.  City of Marshall police officers arrested Girard for assault.  They also obtained an order for 96-hour involuntary commitment.  

5. On March 16, 1999, the Circuit Court of Saline County, municipal division, found Girard guilty of assault under a local ordinance.  The court imposed sentence on that date.  Marshall v. Girard, No. C-5906.

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 621.045.2.
  The Director has the burden of proving that Girard committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

A.

The Director argues that Girard’s conviction under a municipal ordinance is cause for discipline under section 590.135.2(2), which allows discipline for:  

(2) Conviction of a misdemeanor involving moral turpitude[.]

We disagree.  A municipal violation is not a misdemeanor.  State v. Rotter, 958 S.W.2d 59, 63 (Mo. App., W.D. 1997).  Because the Director has not shown that Girard has a misdemeanor conviction, we conclude that Girard is not subject to discipline under section 590.135.2(2).  

B.

The Director argues that Girard is subject to discipline under section 590.135.2(6), which allows discipline for:

(6) Gross misconduct indicating inability to function as a peace officer[.]  

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Id. at 533.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., 

St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


The Director argues that Girard’s altercation with his wife is cause for discipline under section 590.135.2(6).  Versions of the events vary dramatically, from Girard’s wife being struck four times to her not being struck at all.  We have found that Girard bumped her with the truck while their daughter was in the truck.  Though the contact was not enough to injure Girard’s wife, the action was dangerous and irresponsible.  We conclude that Girard is subject to discipline under section 590.135.2(6) for assaulting his wife with the truck.  


The Director argues that Girard’s threat to his own life is cause for discipline under section 590.135.2(6).  We disagree.  His suicidal ideations were an expression of despair, not an 

intentionally wrongful act.  Girard’s conduct was not misconduct, much less gross misconduct.  We conclude that Girard is not subject to discipline under section 590.135.2(6) for threatening his own life.  

Summary

Girard is not subject to discipline under section 590.135.2(2) for being convicted of a misdemeanor.  Girard is subject to discipline under section 590.135.2(6) for assaulting his wife with the truck.  Girard is not subject to discipline under section 590.135.2(6) for threatening suicide.  


SO ORDERED on December 6, 2001.



________________________________



SHARON M. BUSCH



Commissioner

�At the hearing, the Director dismissed the charge in paragraph 9 of the complaint, which related to being the subject of a full order of protection.


�Statutory references are to the 2000 Revised Statutes of Missouri.  
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