Before the

Administrative Hearing Commission

State of Missouri

JOHN A. GILMORE,
)



)



Petitioner,
)




)


vs.

)

No. 07-1626 EM



)

STATE BOARD OF EMBALMERS AND
)

FUNERAL DIRECTORS,
)




)



Respondent.
)

ORDER

We grant in part and deny in part the Board’s motion for summary determination.   We reserve ruling on the Board’s motion to compel compliance with discovery.  
Procedure


On September 28, 2007, John A. Gilmore filed his complaint appealing the denial of his funeral license application (“the application”) by the Missouri Board of Embalmers and Funeral Directors (“the Board”).  The Board filed a motion for summary determination on March 26, 2008.  The Board filed a motion to compel compliance with discovery on April 25, 2008.  


On the motion for summary determination, we may decide the complaint without a hearing if the Board establishes facts that entitle either party to a favorable decision and Gilmore does not genuinely dispute such facts.
  To establish the facts material to the Board’s claim, it 
relies on the request for admissions served on Gilmore on January 22, 2008, to which Gilmore did not respond.  The failure to answer a request for admissions establishes the matters in the request conclusively.
  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”
  That rule applies to all parties, including those acting pro se.
  Nevertheless, as in any case, when the Board offers evidence inconsistent with an admission, it presents an issue of fact to us.
  

We gave Gilmore until April 17, 2008, to respond to the motion, but he did not respond.  Therefore, the Board has established the following facts without dispute.  

Findings of Fact

1. Gilmore held a California license as funeral director (“California license”).  On February 26, 2003, Gilmore was the managing funeral director of a funeral establishment in California called Davis Funeral Chapel (“the funeral establishment”).  Gilmore had a relationship of professional trust with the funeral establishment.  
2. On February 26, 2003, the funeral establishment committed conduct in violation of California law (“violations”) as follows.  

	No section 1221 placard
 posted on the funeral establishment’s door.
	16 Cal. Code Regs. § 1255

	No display of required scientific disclaimer in every medium displaying a casket with a sealing device.
	16 Cal. Code Regs. § 1258 

	Casket price ranges on the funeral establishment’s general price list and casket price list failed to match the actual casket prices on the casket price list. 
	16 Cal. Code Regs § 1258.1 

	Casket price list and every medium displaying a wood casket failed to contain the required exterior wood casket color description of light, medium, or dark for the rental of the casket.
	16 Cal. Code Regs § 1258.1

	Casket price list failed to include the price range and listing, description, and price of the rental casket offered on the establishment’s general price list.
	16 Cal. Code Regs § 1258.1

	Did not physically or photographically display all caskets offered on its casket price list.
	16 Cal. Code Regs § 1258.1

	No current funeral establishment license and current managing funeral director’s license posted.
	Cal. Bus. & Prof. Code § 7680

	Engaged in the business of a funeral establishment with a California funeral establishment license that had expired on November 30, 2002.
	Cal. Bus. & Prof Code § 7617


Also on February 26, 2003, Gilmore’s California license had been expired for three days, which violated Cal. Bus. & Prof Code § 7622.2.  

3. On May 7, 2004, the California Department of Consumer Affairs, Cemetery and Funeral Bureau (“California Bureau”) issued Gilmore a citation.  The citation was based on allowing the funeral establishment’s violations under 16 Cal. Code Regs. § 1204(b), and for his own violation, as set forth in Finding 2.  The citation fined Gilmore $501 (“California discipline”). 
4. On September 20, 2005, Gilmore submitted his application, but did not disclose the California discipline (“false application”).  
5. The Board denied the application on August 30, 2007.
Conclusions of Law

Because Gilmore seeks our review of the Board’s denial, we have jurisdiction to hear his complaint.
  Gilmore has the burden of proof.
  Therefore, the Board prevails if it establishes facts that negate any one element of Gilmore’s claim.
  

The Board cites Gilmore’s deemed admissions.  But the General Assembly and the courts instruct that we must:

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists . . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission.[
] 

We determine Gilmore’s application based on the charges sets forth in the answer.
   
The answer cites § 333.121:  
1.  The board may refuse to issue any . . . license required pursuant to this chapter for . . . .

2. . . .  any one or any combination of the following causes[.]
"May” means a delegation of discretion to grant or refuse the application.

I.  California Discipline
The answer cites the provisions of § 333.121.2 allowing discipline for:

(8) Disciplinary action against the holder of a [funeral director license] granted by another state . . . upon grounds for which revocation or suspension is authorized in this state[.]

The grounds for the California discipline were (a) the funeral establishment’s failure to display a current managing funeral director’s license and (b) Gilmore’s unlicensed practice.  

a.  Display a Valid License


The Board argues that the failure to display a valid license constitutes grounds for which discipline is authorized in Missouri under § 333.121.2(12), which allows discipline for:

Failure to display a valid . . . license if so required by this chapter or any rule promulgated hereunder;

because Chapter 333, RSMo, requires such display at § 333.091:
Each . . . funeral director . . . receiving a license under this chapter shall have the license recorded in the office of the local registrar of vital statistics of the registration district in which the licensee practices.  The licenses or duplicates shall be displayed in the office(s) or place(s) of business.
That statute authorizes discipline for failure to display any funeral director license, so discipline for that conduct in California is cause for discipline under § 333.121.2(8).  
b.  Unlicensed Practice

The Board argues that Gilmore’s unlicensed practice constitutes grounds for which discipline is authorized in Missouri under § 333.121.2 allowing discipline for:

(6) Violation of . . . any provision of this chapter . . . ;
because § 333.021.2 provides:

No person shall engage in the practice of funeral directing unless he has a license issued under this chapter[.]

That statute authorizes discipline for unlicensed practice as a funeral director, so discipline for that conduct in California is cause for discipline under § 333.121.2(8).  
II.  Fraud


The answer argues that the conduct underlying the California discipline (“the California conduct”) is cause for discipline under the provisions of §333.121.2 allowing discipline for:  

(5) . . . fraud, misrepresentation or dishonesty in the performance of the functions or duties of [a funeral director];

and that Gilmore’s false application is cause for discipline under the provisions of §333.121.2 allowing discipline for:  
(3)  Use of fraud, deception, misrepresentation . . . in securing any . . . license issued pursuant to this chapter[.]

Fraud may include misrepresentation and deception, and always includes dishonesty, as follows:
· Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
    

· Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  

· Deception is the act of causing someone to accept as true what is not true.
  
· Dishonesty is a lack of integrity, a disposition to defraud or deceive,
 and includes actions that reflect adversely on trustworthiness.
    

Those terms apply as Gilmore’s deemed admissions show.  Gilmore is subject to discipline under §333.121.2(5) for fraud, misrepresentation and dishonesty, and under §333.121.2(3).  
III.  Other Circumstances

The answer argues that the California conduct and false application are cause for discipline under provisions that apply depending on attendant circumstances.  
a.  Culpability

The answer argues that the California conduct is cause for discipline under the provisions of §333.121.2 allowing discipline for:  

(5) . . . misconduct, gross negligence  . . . in the performance of the functions or duties of [a funeral director.]

Gilmore’s admission to fraud, misrepresentation, deception, and dishonesty establishes his consciously bad motive.  Such motive shows misconduct, which is the willful doing of an act with a wrongful intention.
  Misconduct excludes gross negligence because the latter term is a 
gross deviation from the standard of care demonstrating a conscious indifference to a professional duty.
  Indifference and intent are mutually exclusive.  Gilmore is subject to discipline under §333.121.2(5) for misconduct, but not for gross negligence.  
b.  Ability


The answer argues that the California conduct is cause for discipline under the provisions of §333.121.2 allowing discipline for, respectively:  

(5) Incompetency . . . in the performance of the functions or duties of [a funeral director.]

Incompetence is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability.
  Gilmore admits that the California conduct manifested incompetence.  He is subject to discipline under §333.121.2(5) for incompetence.  
c.  Professional Trust

The answer cites the provision of § 333.121.2 allowing discipline for:

(13) Violation of any professional trust[.]

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  Violation of a professional trust includes an abuse of the power imbalance on matters within the knowledge of the licensed profession between the professional and client.
  But Missouri courts do not limit professional trust to clients.
  

The Board argues that the California conduct violated the funeral establishment’s professional trust.  Gilmore admits that he had a relationship of professional trust with the 
funeral establishment and that the California conduct violated that trust.  Gilmore is subject to discipline under §333.121.2(13) for violating the funeral establishment’s professional trust.
The Board also argues that the false application violated the Board’s professional trust in Gilmore, as shown in Gilmore’s deemed admissions.  But other evidence – that the Board waited two years before deciding his application, and then denied it – shows that the Board did not trust Gilmore.  The Board has not shown that Gilmore is subject to discipline under §333.121.2(13) for violating the Board’s professional trust, so we deny the motion for summary determination as to that charge.  
IV. Good Moral Character

The Board cites the false application under § 333.041:
1.  Each applicant for a license to practice funeral directing shall furnish evidence to establish . . . that he is:
*   *   *

(3) A person of good moral character.
Good moral character is honesty, fairness, and respect for the law and the rights of others.
  Its absence finds proof when a license applicant conceals facts material to his conduct of the profession for which he seeks such license.
  Gilmore admits, and we agree, that Gilmore’s attempt to defraud the Board with the false application demonstrates a lack of good moral character under § 333.041.1(3).  
V.  Mandate v. Discretion


Our conclusion under § 333.041.1(3) has a different effect than our conclusions under     § 333.121.2.  Section 333.121.2 uses the term "may,” which means a delegation of discretion to 
grant or refuse the application,
 which we exercise against the background of the facts we have found on the record.
  What the statutes allow the Board to do, we may do.
  


But we must also do what the statutes require the Board to do.
  The statutes require denial of an application under § 333.041.1(3) because it uses the term “shall.”  “Shall” means a mandate.
  

The mandate under § 333.041.1 does not, in this case, conflict with the discretion under 
§ 333.121.2.  That is because Gilmore’s bad intentions in the California conduct and the false application inclines our discretion against him.  Therefore, we deny the application.  
Summary


We grant the motion for summary determination in part.  The Board shall inform us by May 22, 2008, whether it intends to try the remaining charge.  We reserve ruling on the Board’s motion to compel.  

SO ORDERED on May 16, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Our Regulation 1 CSR 15-3.440(3)(B) and § 536.073.3.  Statutory references are to RSMo 2000 unless otherwise noted.


�Section 536.073.2, our Regulation 1 CSR 15-3.420(1), and Supreme Court Rule 59.01.  


�Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  


�Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).   


�Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).


�Killian Constr. Co., 693 S.W.2d at 827-28.


�16 Cal. Code Regs. § 1221 bars most persons from a funeral establishment’s embalming and storage rooms, and bars bodies from public view when entering or exiting a funeral establishment.   16 Cal. Code Regs. 


§ 1255 requires a placard stating those provisions.  


� Section 621.120.  


�Id.  


�ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  That case discusses Missouri Supreme Court Rule 74.04, to which our regulation on summary determination is sufficiently similar to make cases interpreting the rule helpful.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 626 (Mo. App., W.D. 2004).


�Kennedy v. Missouri Real Estate Comm'n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The Board describes its charges as “affirmative defenses,” but that description is not correct.  An affirmative defense alleges facts in addition to those that address the elements of a claim so that, even if petitioner proves every element of such claim, the defense defeats it.  Parker v. Pine, 617 S.W.2d 536, 542 (Mo. App. W.D. 1981).  The claim is that the law entitles Gilmore to a license.  Section 621.120.  The Board’s allegations simply negate elements of Gilmore’s claim.  


�S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  


�Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).


�Id. at 899 n.3.  


� MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 322 (11th ed. 2004).  


�Id. at 359.  


�See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).


�Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  


�Tendai v. Missouri Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 367 (Mo. banc 2005).


�Section 1.020(8); Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


�State v. Pappas, 337 N.W.2d 490, 495 (Iowa 1983).  


�Siegel v. Kranis, 288 N.Y.S.2d 831, 835 (N.Y. App. Div. 1968).


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).


�State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 (La. 1959), and Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  


�Harris v. Hunt, 122 S.W.3d 683, 688 (Mo. App., E.D. 2003).


�S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).


�State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


�Id.


�State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).
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