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DECISION


We deny the application of Louis A. Gillotti for a real estate salesperson license (“application”) because he failed to show that he was qualified under § 339.040.1.
  


We also deny the application under § 339.080.1, RSMo 2000, because Gillotti’s pleas of guilty to passing a bad check and to felony stealing show that he engaged in acts specified in 
§ 339.100.2(16) and (18). 

Procedure


The Missouri Real Estate Commission (“MREC”) denied Gillotti’s application.  Gillotti appealed.  We notified Gillotti of the time, date, and place of the hearing.  We held our hearing on October 5, 2007.  Neither Gillotti nor anyone representing him appeared.  Assistant Attorney 
General Sean P. Barth represented the MREC and offered evidence.  After the hearing, we notified both parties in writing of the dates on which they could file written arguments.  Neither party has filed a written argument.  On December 20, 2007, the MREC, now represented by Assistant Attorney General Rex P. Fennessey, filed a motion to dismiss for failure to prosecute (“motion to dismiss”).  We gave Gillotti until January 7, 2008, to respond, but he did not respond. 
Findings of Fact


1.
On March 16, 1997, Gillotti operated a motor vehicle in Johnson County while intoxicated.  On May 15, 1997, Gillotti pled guilty in the Circuit Court of Johnson County to the Class B misdemeanor of driving while intoxicated.  The court suspended the imposition of sentence and placed Gillotti on probation for two years.

2.
On August 2, 1998, Gillotti drove a motor vehicle in Johnson County while intoxicated.  For this conduct, Gillotti pled guilty on April 22, 1999, in the Circuit Court of Johnson County, to the Class A misdemeanor of driving while intoxicated.  The court accepted Gillotti’s plea of guilty, found him guilty, and sentenced him to pay a fine of $500.

3.
On or about June 7, 2004, in Pettis County, Missouri, Gillotti, with the purpose to defraud, issued a check in the amount of $420, drawn on Bank of Odessa, Odessa, Missouri, dated June 7, 1994, and payable to Central Missouri Elec. Coop., Inc., knowing that it would not be paid.  For this conduct, Gillotti pled guilty on December 23, 2004, in the Circuit Court of Pettis County, to the Class A misdemeanor of passing bad checks.  On January 4, 2005, the court found Gillotti guilty of that crime and sentenced him to pay a fine.

4.
The State charged Gillotti with two counts of stealing property of $500 or more but less than $25,000, a Class C felony.
  On May 17, 2005, Gillotti filed his “Petition to Enter Plea of Alford” in the Circuit Court of Cass County in regard to Count 2.
  In paragraph 5, Gillotti asserted:


I know that the Court must be satisfied that there is a factual basis for a PLEA OF GUILTY before my plea can be accepted.  I represent to the Court that I did the following acts in connection with the charge made against me:  On June 29, 2001, Affordable Home Builders, L.L.C., a Missouri Limited Liability Company of which I am a member, received the sum of $9,036.18 from Jeff Kearney for the purpose of ordering a manufactured home.  Such manufactured home was never ordered on Mr. Kearney’s behalf.  Shortly thereafter, Affordable Home Builders, L.L.C., went out of business.  Mr. Kearney’s money has not been returned to him.  I am pleading guilty because I wish to avoid a trial of this matter.  It is my belief that the State of Missouri could produce substantial evidence with which a reasonable jury could find, beyond a reasonable doubt, me guilty of the offense charged.  By entering this plea of guilty I wish to avoid any risks of such trial and possibly being found guilty. 


5.
On May 17, 2005, the State dismissed Count 1.  The court found Gillotti guilty on Count 2 of stealing $500 or more but less than $25,000, a Class C felony.  On July 12, 2005, the court suspended the imposition of sentence and placed Gillotti on probation for five years, from July 12, 2005, until July 12, 2010.  

6.
On February 1, 2007, the MREC received Gillotti’s application.

7.
On or about April 24, 2007, the MREC denied Gillotti’s application.
Conclusions of Law


We have jurisdiction to hear Gillotti's Complaint.
  Gillotti has the burden to show that he is entitled to licensure.
  We exercise the same authority that the law grants to the MREC.
  Therefore, we decide the application anew.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

I.  Motion to Dismiss

 The MREC presented evidence at the hearing, but filed no written argument afterwards.  Instead, the MREC asks that we dismiss Gillotti's appeal because Gillotti has the burden of proof and did not appear at the hearing to offer any proof.  1 CSR 15-3.490 provides:
(6) Default. If a party fails to appear at hearing, the party shall be in default.

(A) If petitioner defaults, and petitioner has the burden of proof, the commission may dismiss the case for failure to prosecute.
(B) If any party defaults, any other party may present evidence, and the defaulting party shall have waived any objection to such evidence.  Such evidence shall constitute the sole evidentiary basis for disposition of the case, unless the commission orders otherwise.
(Emphasis added.)  


The use of the word “may” means an option, not a mandate.
  This regulation grants us the discretion to either dismiss the case or, because the MREC has presented evidence, to dispose of the case on the merits.  We deny the motion to dismiss and proceed to the merits.
II.  The Merits

The MREC’s answer asserts two reasons to deny the application.  First, the MREC contends that Gillotti does not meet the requirements of § 339.040.1 because his “repeated criminal violations” indicate that he is not a person of good moral character and/or competent to transact the business of a salesperson in such a manner as to safeguard the interest of the public.  Second, the MREC contends that § 339.080.1
 allows us to deny the application because Gillotti's criminal conduct and guilty pleas show that he is guilty of acts specified in § 339.100.2. 


As for the “repeated criminal violations,” the MREC alleges the three guilty pleas that we set forth in our Findings of Fact:  two for DWIs and one for passing a bad check.  The MREC’s evidence proves that Gillotti made these guilty pleas.  The MREC also alleged that Gillotti pled guilty in December 2000 to driving with excessive blood alcohol content (“BAC”).  There is no evidence of the December 2000 BAC guilty plea.


The MREC also alleges that Gillotti pled guilty to the felony offense of stealing.  The Sentence and Judgment and the Petition to Enter Plea of Alford show that while Gillotti pled guilty after admitting to facts that did not necessarily show guilt, he did admit that the prosecution could produce substantial evidence with which a reasonable jury could find him guilty of the offense charged.  An Alford plea is not an admission of guilt, but is a type of plea for the purpose of statutes that allows discipline for guilty pleas.
  Therefore, in our Findings of Fact, we found that Gillotti entered a guilty plea for felony stealing, but we made no finding of criminal conduct in that matter.

The issues that the MREC’s evidence presents are whether the criminal conduct underlying Gillotti’s guilty pleas to the two DWIs and to passing a bad check, and the guilty pleas to those charges and to the felony stealing charge, prove that Gillotti is not qualified under § 339.040.1 and that he is further subject to denial under § 339.080.1.

A.  Section 339.040

Section 339.040 sets forth the qualifications for a real estate salesperson license:

1.  Licenses shall be granted only to persons who present . . . satisfactory proof to the commission that they:

(1) Are persons of good moral character; and

(2) Bear a good reputation for honesty, integrity, and fair dealing; and

(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.
Gillotti has the burden of showing that he is entitled to licensure.  Because Gillotti failed to appear and present any evidence, we could deny his application without more.  However, the MREC presented evidence.  Therefore, we examine that evidence to determine whether Gillotti is entitled to licensure.  
1.  Moral Character

a.  Definition
Section 339.040.1(1) requires Gillotti to show good moral character.  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  “When character evidence is admissible in a civil case, proof may be made by reputation.  Proof may also be made by specific acts when a particular trait of character of a party is an actual issue in the suit and that 
trait is susceptible of proof by specific acts.  More than one specific act must be shown in order to create a logical inference as to a person’s character.”

b.  Evidence of Criminal Conduct
i.  1997 DWI 

Gillotti's 1997 guilty plea to DWI did not result in a conviction because the court suspended the imposition of sentence.
  A guilty plea is evidence of the conduct charged
 and supports a finding in a professional licensing proceeding that the licensee is guilty of such conduct.
  The guilty plea constitutes an “admission,” which the defendant may explain.
  Gillotti has submitted nothing to deny that he committed the crime charged.  Therefore, we find that he committed the conduct to which he pled guilty.
ii.  1998 DWI and 2004 Passing Bad Check Convictions

The charges for the DWI in 1998 and for passing a bad check in 2004 resulted in convictions because the court imposed a sentence.  Convictions collaterally estop the defendant from offering any proof that he did not commit the acts for which he was convicted.
  Therefore, we find that Gillotti committed those crimes.
iii.  2005 Alford Plea for Felony Stealing


As explained above, we cannot use an Alford plea as an admission of guilt to prove the criminal conduct charge.  There is no other evidence showing that Gillotti stole.  Therefore, we make no finding that he stole the money from Kearney.
c.  Guidelines to Determine Moral Character

Section 314.200
 provides guidelines for our discretion when using convictions to determine moral character:    
No board or other agency created pursuant to laws of the state of Missouri . . . for the purpose of licensing applicants for occupations and professions may deny a license to an applicant primarily upon the basis that a felony or misdemeanor conviction of the applicant precludes the applicant from demonstrating good moral character, where the conviction resulted in the applicant's incarceration and the applicant has been released by pardon, parole or otherwise from such incarceration, or resulted in the applicant being placed on probation and there is no evidence the applicant has violated the conditions of his probation.  The board or other agency may consider the conviction as some evidence of an absence of good moral character, but shall also consider the nature of the crime committed in relation to the license which the applicant seeks, the date of the conviction, the conduct of the applicant since the date of the conviction and other evidence as to the applicant’s character.
(Emphasis added.)  The guidelines apply only to convictions for which the defendant was incarcerated and released or for which the defendant was placed on probation.  The only one of Gillotti's convictions that falls within these parameters is the 1997 DWI conviction because the court placed him on probation.  Gillotti was fined, not placed on probation, for the 1998 DWI and for passing a bad check.  However, the factors set forth in § 314.200 are simply a codification of the judicial rule that applied before § 334.200 was enacted,
 which was that a determination of moral character for prior criminal conduct was to be upon “a consideration and determination of the entire factual congeries.”
  Therefore, we apply the guidelines of § 334.200 to all three convictions.  

All we know about Gillotti’s criminal conduct that led to the two DWIs is what the charging documents alleged, that he operated a motor vehicle while intoxicated.  We have sometimes found DWIs, when recent to the application for a license, to indicate a lack of good moral character.  In Missouri Real Estate Commission v. Simpson, No. 00-0474 RE (Oct. 5, 2000), we found that five alcohol-related driving offenses from 1976 to 1997 could serve as grounds to deny a license because they indicated a lack of good moral character and involved moral turpitude.  In Rabe v. State Board of Nursing, No. 99-0039 BN (Aug. 9, 1999), we found that two 20-year-old, alcohol-related driving offenses and a more recent addiction to Xanax could indicate a lack of good moral character but that evidence of rehabilitation was sufficient to allow the issuance of a license without probation.  In Buehler v. Missouri Real Estate Commission, No. 95-002813 RE (Oct. 11, 1996), we found that an applicant failed to rebut the inference that six alcohol-related driving offenses, the most recent occurring less than a year before our hearing, showed a lack of good moral character.  Our more recent decisions tend to the contrary.  In State Board of Nursing v. Fitchpatrick, No. 04-0898 BN (March 1, 2005), and Moler v. State Board of Nursing, No. 05-1367 BN (Sept. 5, 2006), we concluded that a DWI conviction is not a crime involving moral turpitude, which is closely related to moral character, finding persuasive authorities from other jurisdictions.  

Gillotti’s conduct occurred in 1997 and 1998, ten and nine years ago respectively.  They do not establish bad moral character by themselves.  Also, they are not close enough to the other offenses for us to find bad moral character for “repeated criminal violations.”

As for the conduct that resulted in the conviction for passing a bad check, Gillotti admitted through his guilty plea to the Information that it was “with a purpose to defraud.”  This conduct was recent, only three years ago, and involved defrauding a utility of money that Gillotti owed to it.  This shows a lack of good moral character.  Gillotti has presented no mitigating 
circumstances or evidence of rehabilitation.  His complaint presents no theory of mitigation.  His complaint, in its entirety, states, “COMES NOW Louis Gillotti and hereby appeals the attached decision by the Missouri Real Estate Commission.”
  

We conclude that Gillotti's passing of a bad check shows a lack of good moral character.  
2.  Competency to Transact Business

Section 339.040.1(3) requires Gillotti to show that he is “competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.”
  While the DWI conduct, especially given how long ago it occurred, does not relate to the issue of competence, Gillotti's conduct of defrauding the utility with a bad check does relate to the issue.  A real estate salesperson is entrusted with the money and property of others.  Gillotti's conduct shows that he cannot be trusted to conduct such business in such a manner as to safeguard the interest of the public. 
B  Section 339.080.1
 
and Acts Specified in § 339.100.2 

Section 339.080.1 provides:

The commission may refuse to examine or issue a license to any person known by it to be guilty of any of the acts or practices specified in subsection 2 of section 339.100[.]
1.  Grounds to Deny Licensure

The MREC contends that § 339.100.2 (16), (18), and (19) specify acts that Gillotti has committed.  Subdivision (16) includes:  
[c]ommitting any act which would otherwise be grounds for the commission to refuse to issue a license under section 339.040[.]
As explained above, Gillotti’s conduct of passing a bad check is grounds to refuse to issue him a license under § 339.040.1(1) and (3) because it shows a lack of good moral character and that he is not competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.  Therefore, there is reason to deny the application under ‘

§ 339.100.2(16), as made applicable by § 339.080.1.
2.  Relationship of Offenses 
to Professional Qualifications, Functions and Duties


The MREC relies upon § 339.100.2(18) for Gillotti having:

entered a plea of guilty . . . in a criminal prosecution under the laws of this state . . . for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.] 
a.  Qualifications, Functions or Duties of a Real Estate Salesperson

Gillotti pled guilty to passing a bad check and to felony stealing.  Both involve breaching laws intended to protect the rights of others to money and property.  As made evident from our discussion of the qualifications in § 339.040.1(1) and (3), these offenses reasonably relate to the qualifications of a real estate salesperson.  As acts specified in § 339.100.2(18), they are reasons to deny the application under § 339.080.1.


As for “functions and duties,” the Court of Appeals has held:

The ordinary meaning of “function” applicable here is:  “1: professional or official position: OCCUPATION, 2: the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person or thing.” 
Webster's New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a: obligatory tasks, conduct, service, or functions that arise from one’s position (as in life or in a group). 3a: a moral or legal obligation.”  Webster's New Collegiate Dictionary, 355 (1977).
Section 339.010.2 provides:

2.  A “real estate salesperson” is any person who for a compensation or valuable consideration becomes associated, either as an independent contractor or employee, either directly or indirectly, with a real estate broker to do any of the things above mentioned. . . .
The “things above mentioned” are the functions or duties of a real estate broker listed in 
§ 339.010.1:

(1) Sells, exchanges, purchases, rents, or leases real estate;

(2) Offers to sell, exchange, purchase, rent or lease real estate;

(3) Negotiates or offers or agrees to negotiate the sale, exchange, purchase, rental or leasing of real estate;

(4) Lists or offers or agrees to list real estate for sale, lease, rental or exchange;

(5) Buys, sells, offers to buy or sell or otherwise deals in options on real estate or improvements thereon;

(6) Advertises or holds himself or herself out as a licensed real estate broker while engaged in the business of buying, selling, exchanging, renting, or leasing real estate;

(7) Assists or directs in the procuring of prospects, calculated to result in the sale, exchange, leasing or rental of real estate;

(8) Assists or directs in the negotiation of any transaction calculated or intended to result in the sale, exchange, leasing or rental of real estate;

(9) Engages in the business of charging to an unlicensed person an advance fee in connection with any contract whereby the real estate broker undertakes to promote the sale of that person’s 
real estate through its listing in a publication issued for such purpose intended to be circulated to the general public;

(10) Performs any of the foregoing acts as an employee of, or on behalf of, the owner of real estate, or interest therein, or improvements affixed thereon, for compensation.

Each of these functions involves handling the property, business, and financial interests of others.  In particular, we note that a real estate salesperson regularly accepts money from prospective buyers to be held in escrow under § 339.105 and may collect rents and rental deposits for others.

While two DWI offenses do not relate to a real estate salesperson’s functions or duties, Gillotti’s bad check passing and felony stealing offenses are related because they involve the taking of another’s property or money without their consent.  

Therefore, Gillotti’s guilty pleas for passing a bad check and for felony stealing relate to the functions or duties of a real estate salesperson.  They are acts specified in § 339.100.2(18), which makes them reasons to deny Gillotti's application under § 339.080.1.
b.  Fraud or Dishonesty 

as an Essential Element of the Offense

The MREC contends that the offenses of DWI, passing a bad check, and felony stealing have as an essential element fraud or dishonesty.
  Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  

When interpreting practically identical statutory language, the Court of Appeals held:

Dishonesty or fraud must be an essential element of the crime.  In other words, the question is not whether this particular respondent was in fact guilty of a dishonest or fraudulent intent; rather, the question is whether the offense with which he was charged and to 
which he pleaded guilty is one necessitating proof of fraud or dishonesty-that is, always requiring that fraud or dishonesty be present as an element of the offense.
Section 577.010
 provides:


1.  A person commits the crime of "driving while intoxicated" if he operates a motor vehicle while in an intoxicated or drugged condition.
Section 570.120
 provides:


1.  A person commits the crime of passing a bad check when:

(1) With purpose to defraud, the person makes, issues or passes a check or other similar sight order or any other form of presentment involving the transmission of account information for the payment of money, knowing that it will not be paid by the drawee, or that there is no such drawee.
Section 570.030
 provides:


1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.

Neither fraud nor dishonesty is an element of a DWI offense.  However, acting “[w]ith purpose to defraud” is always an element under § 570.120.1(1).  Taking something of value without consent is always an element of felony stealing.  Therefore, Gillotti’s offenses of passing a bad check and felony stealing fall within the purview of § 339.100.1(18) and are reasons to deny his application under § 339.080.1.  
c.  Moral Turpitude


The MREC contends that the offenses of DWI, passing a bad check, and felony stealing involve moral turpitude under § 339.100.1(18).  The Court of Appeals has held:

With regard to the matter of “moral turpitude,” it has been said that there are three classifications of crimes. . . .  Those classifications are (1) crimes that necessarily involve moral turpitude, such as frauds; (2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking; and (3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee.
The third class of offense is one “where the offense does not necessarily involve moral turpitude, but where an inquiry into the related circumstances would tend to show moral turpitude[.]”

The bad check passing and felony stealing offenses necessarily involve moral turpitude because they always involve the purpose to defraud or to take what belongs to another without consent.
  Therefore, those offenses are reasons to deny Gillotti's application as offenses involving moral turpitude under § 339.100.2(18).  

DWI offenses do not involve moral turpitude in every instance.  They fall into the third class of offense because they require an examination of the facts surrounding their commission to determine whether they involve moral turpitude.  The MREC presents us with no facts, beyond the skeletal facts set forth in the charging documents, to show moral turpitude.  Finding no reason to consider Gillotti's DWI offenses as involving moral turpitude § 339.100.2(18), we do not use them as a reason to deny his application under § 339.080.1.
3.  Any Other Conduct 

The MREC contends that Gillotti's conduct falls within the acts specified in 
§ 339.100.2(19):
Any other conduct which constitutes untrustworthy, improper or fraudulent business dealings, demonstrates bad faith or incompetence, misconduct, or gross negligence[.]


The adjective “other” means “not the same : DIFFERENT <any [other] man would have done better>.”
  Accordingly, subdivision (19) refers to conduct different from that referred to in the remaining subdivisions of § 339.100.2.  Because we have determined that the conduct involving Gillotti’s passing of a bad check falls within § 339.100.2(16), it cannot be “any other conduct” specified in § 339.100.2(19).

Further, subdivision (19) relates to “business dealings” other than those identified in the other subdivisions.
  Although we did not find that Gillotti's DWI conduct falls within any of the subdivisions (1) through (18) of § 339.100.2, there is nothing in the record to indicate that the DWI conduct related in any way to “business dealings.”  Therefore, neither instance of driving while intoxicated is the type of conduct specified in § 339.100.2(19).  
Summary


We deny the motion to dismiss for Gillotti’s failure to appear at the hearing.  We deny Gillotti’s application under § 339.040.1 and under § 339.080.1, RSMo 2000, for acts specified in  § 339.100.2(16) and (18).

SO ORDERED on February 1, 2008.



________________________________



NIMROD T. CHAPEL, JR.     


Commissioner
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