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No. 02-0065 AC




)

CHARLES ARTHUR GILBERT, 
)




)
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)

MEMORANDUM AND ORDER


On January 11, 2002, the State Board of Accountancy filed a complaint seeking to discipline Charles Arthur Gilbert’s accountant license for pleading guilty to mail fraud.  The Board filed a motion for summary determination on April 18, 2002.  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if the Board establishes facts that (a) Gilbert does not dispute and (b) entitle the Board to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  Gilbert filed a response to the motion on May 22, 2002.  

Findings of Fact

1. Gilbert holds a certificate of certified public accountant (CPA), issued by the Board on March 5, 1981, and a permit to engage in the practice of public accounting, No. 7273.  

2. Gilbert’s permit to engage in the practice of public accounting, No. 7273, expired on September 30, 2001.    

3. On August 28, 2001, prior to the expiration of Gilbert’s permit, his certificate and permit were transformed into a single license pursuant to the implementation of the Missouri Accountancy Act.  Sections 326.250 to 326.331, RSMo Supp. 2001.  

4. As of September 30, 2001, Gilbert holds an expired license to practice as a certified public accountant.  

5. As Assistant Treasurer and Vice-President of Fru-Con Construction Corporation, Gilbert created a fictitious company by the name of AGC Global.  Gilbert created fraudulent invoices in the name of AGC Global for workers’ compensation payments and submitted them to Fru-Con.  Then, using his position as Assistant Treasurer, Gilbert circumvented various internal controls to have payment made on the fraudulent invoices.  As a result of this scheme, Gilbert obtained $5,020,486 to which he was not entitled.  

6. In furtherance of his scheme to defraud Fru-Con, Gilbert caused to be delivered by mail on or about January 3, 2001, a check from Fru-Con Construction Corporation payable to AGC Global in the amount of $89,240, to be delivered to P.O. Box 1067, Ballwin, Missouri,  63022.  

7. On August 10, 2001, in the United States District Court, Eastern District of Missouri, Gilbert pled guilty to mail fraud.  The court sentenced him to imprisonment in the custody of the United States Bureau of Prisons for 39 months.  The court also ordered him to make restitution.  United States v. Gilbert, Case No. 4:01CR242ERW.  

8. Gilbert’s certificate of certified public accountant and permit to engage in the practice of public accounting (presently known as a license) were current and active at the time he was charged and pled guilty to mail fraud.  

Conclusions of Law


We have jurisdiction to hear the Board’s complaint under section 326.130.2,
 which provides:

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person's certificate of registration or authority, permit or license[.]

(Emphasis added.)  The Board has the burden of proving that Gilbert has committed conduct for which the law allows discipline. Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board cites Gilbert’s guilty plea under 18 U.S.C. section 1341, which provides:  

Whoever, having devised or intending to devise any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises, or to sell, dispose of, loan, exchange, alter, give away, distributed, supply, or furnish or procure for unlawful use any counterfeit or spurious coin, obligation, security, or other article, or anything represented to be or intimated or held out to be such counterfeit or spurious article, for the purpose of executing such scheme or artifice, or attempting so to do, places in any post office or authorized depository for mail matter, any matter or thing whatever to be sent or delivered by the Postal Service, or deposits or causes o be deposited any matter or thing whatever to be sent or delivered by any private or commercial interstate carrier, or takes or receives therefrom, any such matter or thing, or knowingly causes to be delivered by mail or such carrier according to the direction thereon, or at the place at which it is directed to be delivered by the person to whom it is addressed, any such matter or thing, shall be fined under this title or imprisoned not more than five years, or both.  If the violation affects a financial institution, such person shall be fined not more than $1,000,000 or imprisoned not more than 30 years, or both.

(Emphasis added.)  Gilbert’s guilty plea is evidence of the conduct charged.  Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  His plea constitutes a declaration against interest, which the defendant may explain away.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  Gilbert has not presented any evidence to explain away the guilty plea.  

A.  Guilty Plea


The Board cites section 326.130.2(2), which allows discipline if:

The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

(Emphasis added.) 

Section 326.060.1 sets forth the qualifications of a certified public accountant.  It provides: 

The certificate of “certified public accountant” shall be granted by the board to any person: 

*   *   *

(3) Who is of good moral character[.]

Mail fraud is reasonably related to the qualification of good moral character.  Therefore, we conclude that Gilbert’s license is subject to discipline under section 326.130.2(2) for having been finally adjudicated and found guilty in a criminal prosecution under the laws of the United States for an offense reasonably related to the qualifications of a CPA. 


Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Fraud is an intentional perversion of 

truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Therefore, it always includes dishonesty.  An essential element is one that must be present to prove every case.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Fraud is an essential element of mail fraud.  Therefore, we conclude that Gilbert’s license is subject to discipline under section 326.130.2(2) for having been finally adjudicated and found guilty in a criminal prosecution under the laws of the United States for an offense an essential element of which is fraud and dishonesty.  


Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Mail fraud is a base offense against the rights of others.  Therefore, we conclude that Gilbert’s license is subject to discipline under section 326.130.2(2) for having been finally adjudicated and found guilty in a criminal prosecution under the laws of the United States for an offense involving moral turpitude.  

B.  Underlying Conduct

The Board also cites section 326.130.2(13), which allows discipline for:

Violation of any professional trust or confidence[.]

Professional trust is a relationship that arises between a licensee and another person when the other person relies on the qualifications that licensure evidences.  Gilbert argues that his license cannot be subject to discipline under this provision because he was not acting in a professional 

capacity relative to his accountancy certificate or license.  We disagree with this interpretation.  Gilbert was acting in a professional capacity in the course of his employment as Assistant Treasurer for Fru-Con.  The practice of public accounting includes “[p]erforming . . . for an enterprise . . . one (1) or more management advisory or consulting services.”   Regulation 4 CSR 10-2.005(9) (defining practice of public accounting).  Because Gilbert was acting in a professional capacity and was licensed as a CPA, we believe that Fru-Con was entitled to rely on him to conduct the company’s business with the degree of professional integrity of a licensee.  By committing fraud against the company, Gilbert violated the professional trust and confidence that Fru-Con placed in him as its Assistant Treasurer.  Therefore, we conclude that Gilbert’s license is subject to discipline under section 326.130.2(13) for a violation of professional trust or confidence.  

Summary


Gilbert’s license is subject to discipline under section 326.130.2(2) and (13).  We cancel the hearing.


SO ORDERED on May 30, 2002.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


	�This statute is now codified as section 326.310.2, RSMo Supp. 2001.  The grounds for discipline at issue in this case are exactly same under either the former or current provision.  
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