Before the

Administrative Hearing Commission

State of Missouri

GARY JOHN GIESELMAN,
)



)



Petitioner,
)




)


vs.

)

No. 10-2311 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

We dismiss Gary J. Gieselman’s (“Gieselman”) appeal of the Director of Revenue’s (“Director”) tax lien because we do not have jurisdiction.
Procedure

On December 14, 2010, Gieselman filed a complaint requesting that this Commission order the Director to release the lien filed against him, expunge the lien from the county’s records, and notify Gieselman’s creditors of the release and expungement of the lien.  On January 11, 2011, the Director answered Gieselman’s complaint and moved to dismiss for lack of jurisdiction.  Gieselman responded to the Director’s motion on January 24, 2011. 
Analysis

Our rule 1 CSR 15-3.436(1)(A) permits us to dismiss a complaint for lack of jurisdiction on the motion of a party or on our own motion.  We are ruling on the Director’s motion based 
upon the pleadings of the parties, which establish that Gieselman is appealing the Director’s lien rather than a notice of deficiency.

Section 621.050 provides that we have jurisdiction to hear a petition from the Director’s final decisions:
1.  Except as otherwise provided by law, any person or entity shall have the right to appeal to the administrative hearing commission from any finding, order, decision, assessment or additional assessment made by the director of revenue.  
Gieselman argues that the tax lien is the final decision that begins the 60-day deadline.  We disagree.  The statute setting forth the lien and certificate of record provisions requires that the decision on the amount of tax owed “has become final[.]”
  A tax lien is not a decision, but a method of collecting an unpaid tax.  Section 143.902.1(4), which sets forth the mechanism to challenge a certificate of lien if it has been “erroneously or improvidently filed,” requires the taxpayer to first make arguments and provide necessary information to the Director rather than to this Commission.  Because the Director’s liens are not a finding, order, decision, assessment or additional assessment, we do not have jurisdiction.  If we have no jurisdiction, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  


Gieselman also argues that he never received the notice of deficiency that became final and was the source of the tax lien.  A failure by the Director to notify Gieselman of a deficiency is relevant to determining Gieselman’s appeal rights concerning the notice of deficiency and may provide him a defense to collection in another forum.  The alleged failure of notice, however, is insufficient to expand our jurisdiction to encompass the filing of liens by the Director.   

We grant the Director’s motion and dismiss the complaint for lack of jurisdiction.

SO ORDERED on February 4, 2011.


_________________________________



KAREN A. WINN


Commissioner
	�Section 143.902.  Statutory references, unless otherwise noted, are to RSMo 2000.


	�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).
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