Before the

Administrative Hearing Commission

State of Missouri

GREG GIBSON,
)



)



Petitioner,
)




)


vs.

)

No. 09-0253 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Greg Gibson is not liable for withholding tax for 2002 because none of his employees met the threshold for withholding.  
Procedure


Gibson filed a complaint on February 17, 2009, challenging the Director of Revenue’s (“the Director”) final decision assessing withholding tax for 2002.  On May 14, 2009, Gibson filed an amended motion for summary determination.  On May 21, 2009, the Director filed a response.  
Findings of Fact

1. None of Gibson’s employees met the threshold for withholding in 2002.  

2. On February 5, 2009, Director issued a final decision assessing Gibson $6,025 in withholding tax and $1,506.25 in additions to tax, plus interest, for 2002.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Gibson has the burden to prove that he is not liable for the amount that the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.


Regulation 1 CSR 15-3.446(5)(A) provides:

The commission may grant a motion for summary decision if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts. 

Section 143.191 imposes the withholding tax:  

1.  Every employer maintaining an office or transacting any business within this state and making payment of any wages taxable under sections 143.011 to 143.998 to a resident or nonresident individual shall deduct and withhold from such wages for each payroll period the amount provided in subsection 3 of this section.  

*   *   * 
3.  The method of determining the amount to be withheld shall be prescribed by regulations of the director of revenue.  

The Director’s Regulation 12 CSR 10-2.015(19) refers to withholding tables prepared by the Missouri Department of Revenue.  

Gibson’s affidavit states that none of his employees met the threshold for withholding in 2002.  In response, the Director states that she “cannot verify Petitioner’s conclusion, nor can she refute it.”  

Summary


Gibson is not liable for withholding tax for 2002.  

SO ORDERED on June 16, 2009.



________________________________



JOHN J. KOPP  



Commissioner

�Section 621.050.1.  Statutory references are to RSMo 2000, unless otherwise noted.  


�Sections 136.300.1 and 621.050.2.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  
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