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FINDINGS OF FACT AND CONCLUSIONS OF LAW


The State Board of Nursing filed a complaint on August 8, 2000, seeking this Commission’s determination that Kimberly Gibson’s registered nursing license is subject to discipline because Gibson misappropriated drugs, abused drugs while on duty, falsified a doctor’s orders, charted wasting a controlled substance without a witness, filled prescriptions for a dead patient, and made false misrepresentations.


This Commission convened a hearing on the complaint on March 6, 2001.  Assistant Attorney General Charissa L. Watson represented the Board.  Although we notified Gibson of the date and time of the hearing, neither Gibson nor anyone representing her appeared.  


The matter became ready for our decision on June 13, 2001, the last date for filing a written argument.

Findings of Fact

1. Gibson is licensed by the Board as a registered professional nurse, License No. RN117151.  The license was current and active at all relevant times.  

Phelps County Regional Medical Center
2. In September 1996, Gibson was employed at Phelps County Regional Medical Center in Rolla, Missouri, where she worked in the intensive care unit.  

3. After an investigation at Phelps showed discrepancies in the charting of narcotics, Gibson admitted that she had a problem with alcohol and prescription drugs.  Gibson signed a Letter of Understanding with Phelps whereby she would be suspended from duty and would enter into a rehabilitation program.  

4. In November 1996, Gibson requested permission to return to her nursing duties at Phelps and was released by her drug/alcohol treatment provider to return to work on or about November 4, 1996.  

5. On or about December 10, 1996, a patient at Phelps who had surgery reported that someone went into her room and removed Demerol, a controlled substance, from her PCA pump.  The patient identified Gibson as that individual.  The patient reported that Gibson went to the pump, unlocked it and took the syringe out, emptied some of the medication into a container, put the container in her pocket, and then replaced the syringe and locked it.  Gibson was not authorized to take this action.  

6. On or about December 13, 1996, Phelps suspended Gibson pending the outcome of an investigation into the misappropriation of Demerol from the patient’s PCA pump.  After investigation of the incident, Gibson was never permitted to resume her duties at Phelps and was eventually terminated.  

Maries Manor
7. From on or about August 11 to August 29, 1997, Gibson was employed at Maries Manor, a nursing home in Vienna, Missouri. 

8. On August 29, 1997, the director of nursing noticed that Gibson had already charted Demerol as given to patient V.M. at 11:15 a.m. and 2:30 p.m. that day, although it was only 10:00 in the morning.    

9. The director of nursing confronted Gibson regarding the discrepancy.  The director of nursing went to get witnesses, and when she returned, she found Gibson in the medication room, with an empty vial of Demerol on the counter.  The director of nursing asked Gibson to open the narcotic box, which was kept locked.  Gibson opened the narcotic box, but reached in and grabbed the vials of Demerol for V.M. and tried to crumble them in her hand.  The director of nursing grabbed Gibson’s hand and told her to stop.
  

10. The director of nursing then took Gibson to her office and asked Gibson to empty out her pockets.  Gibson pulled out a bloody tourniquet, a used needle, some alcohol swabs, an empty Demerol vial, and a syringe full of urine.  A clean urine sample could be used to produce a false test result on a urine drug test.  Gibson had pinpoint pupils (an indicator of an inappropriate drug in her body), and she also had what appeared to be needle marks on her left arm and right hand.  

11. Gibson also falsely transcribed the doctor’s order for the Demerol by entering it as p.r.n. (as needed), when the doctor had only ordered five doses.  

12. The director of nursing determined that three vials of Demerol were unaccounted for, and two were opened in the bag in the narcotic box.  

13. Gibson was suspended from Maries Manor, effective August 29, 1997, for the improper handling of narcotics and falsifying a doctor’s order.

Crawford County Health Care
14. On November 6, 1998, while employed at Crawford County Health Care in Cuba, Missouri, Gibson charted that she wasted 28 capsules of temazepam, a controlled substance, without a witness, which is contrary to standard nursing practice.  Then Gibson failed to report to the nursing office, as requested, to discuss the incident.   Therefore, her employment was terminated.  

Swift House
15. In January 1999, Gibson was hired to work as a nurse consultant for the Swift Houses, homes for independent supported living for mentally disabled adults, in Rolla, Missouri.  One of the Swift Houses at which she occasionally worked was located at 11125 Greenfield Road.  D.D., who had been diagnosed with a terminal brain mass, was a resident of that facility.  

16. On June 17, 1999, D.D. died at Swift House while Gibson was present.  Gibson participated in the destruction of his leftover medications after he died.  

17. On or about June 21, 1999, Gibson signed, paid for, and received a refill of 120 tablets of hydrocodone, a controlled substance, at K-Mart Pharmacy in Rolla, under a prescription written for D.D.  Based on the prescription, that supply would last for ten days even if administered around the clock.  D.D. had already received hydrocodone prescriptions of 120 each on June 2 and June 10.  

18. On June 30, 1999, Gibson signed, paid for, and received another refill for 120 hydrocodone plus two other prescriptions for D.D. at K-Mart Pharmacy.  

Salem Care Center

19. From November 1998 through September 1999, Gibson worked at Salem Care Center in Salem, Missouri.  One of the residents, A.M., suffered from a terminal brain mass and required controlled substances for pain management.  

20. On or about September 25, 1999, at Gibson’s request, a doctor wrote a prescription for 20 ampules of Demerol for A.M.  After the prescription was picked up from the pharmacy, Gibson took the ampules into the medication room.  

21. The staff certified medical technician (CMT) came into the medication room sometime after Gibson in order to check in the medication, in accordance with the care center’s policy.  Gibson and the CMT counted the medication and agreed that there were only 15 ampules of Demerol.  Gibson was instructed to log 15 ampules of Demerol in the medication logbooks and the controlled substance record sheet immediately after the count.  

22. Gibson documented administration of one dose of the Demerol to A.M. shortly after the count.  

23. On September 26, 1999, at approximately 5:30 a.m., a nurse on duty discovered that none of the remaining ampules of Demerol could be found, nor was there any documentation showing what had happened to them.  When the nurse called Gibson at home to ask her about them, Gibson stated that four of the ampules had been cracked, so the Demerol was returned to the pharmacy, and replacements would arrive later that day.  However, none of the Demerol was ever returned to the pharmacy.  

24. Salem Care Center terminated Gibson for the misappropriation of 19 ampules of Demerol from the facility.
  

Conclusions of Law


We have jurisdiction over the Board’s complaint.  Section 621.045.
  The Board has the burden of proof.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


The Board cites section 335.066.2(5), (12) and (14), which provide: 

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 355.096;

*   *   *

(12) Violation of any professional trust or confidence;

*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

I.  Section 335.066.2(5)


Section 335.066.2(5) provides cause for discipline for “[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties” of an RN.  


Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Gibson misappropriated drugs, abused drugs while on duty, falsified a doctor’s orders, charted wasting a controlled substance without a witness, filled prescriptions for a dead patient, and made false representations as to the disposition of Demerol at Salem Care Center.  Her behavior shows a lack of professional ability or a lack of disposition to use professional abilities.  Her license is subject to discipline for incompetence.  


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.” Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Id. at 533.  Intent and indifference are mutually exclusive.  Gibson did not act with mere indifference, conscious or otherwise.  Her conduct was intentional.  We conclude that cause exists to discipline her license under section 335.066.2(5) for misconduct.  


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.  Merriam-Webster’s Collegiate Dictionary 333 (10th ed. 1993).  

Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.  Merriam-Webster’s Collegiate Dictionary 744 (10th ed. 1993).  Gibson falsified a doctor’s orders and filled prescriptions for a dead patient.  Gibson falsely represented that ampules of Demerol at Salem Care Center were cracked and had been returned to the pharmacy, whereas she misappropriated the Demerol.  Therefore, her license is subject to discipline for fraud, misrepresentation and dishonesty.  

III.  Section 335.066.2(12)

Section 335.066.2(12) provides cause for discipline if Gibson violated “any professional trust or confidence.”  A professional trust or confidence arises when a person relies on the special knowledge and skills of a professional that are evidenced by professional licensure.  State Board of Nursing v. Morris, BN-85-1498, at 11 (Mo. Admin. Hearing Comm’n Jan. 4, 1988). 


Gibson violated the professional trust and confidence placed in her by her patients and her employer.  We conclude that cause exists to discipline Gibson’s license under section 335.066.2(12) for a violation of professional trust or confidence.

III.  Section 335.066.2(14)


The Board also asserts that Gibson violated section 195.202.1, which provides:

Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.

By misappropriating Demerol from her employers and obtaining hydrocodone on D.D.’s prescriptions after he died, Gibson repeatedly had controlled substances in her possession without authorization.  Therefore, we conclude that there is cause to discipline her license under section 335.066.2(14). 


The Board also established that Gibson was arrested in Steelville, Missouri, on January 6, 1997, for attempting to take delivery of a fraudulent prescription for hydrocodone, but she signed 

a deferred prosecution agreement whereby she would not be prosecuted, and the prosecuting attorney entered a nolle prosequi in the case.  There is no other evidence to establish that she committed this crime; thus, we cannot find any cause to discipline on that basis.  

Summary


Gibson misappropriated drugs, abused drugs while on duty, falsified a doctor’s orders, charted wasting a controlled substance without a witness, filled prescriptions for a dead patient, and made false misrepresentations as to the disposition of the Demerol at Salem Care Center.  Her license is subject to discipline for:  incompetence, misconduct, fraud, misrepresentation, and dishonesty in the course of the functions and duties of her profession, section 335.066.2(5); violations of professional trust or confidence, section 355.066.2(12); and violations of the drug laws of this state, section 355.066.2(14). 


SO ORDERED on July 5, 2001.



________________________________



SHARON M. BUSCH



Commissioner

	�The evidence also shows that when confronted, Gibson crossed through entries on the records for the Demerol.  However, this conduct was not asserted in the complaint.  Because the complaint asserted no course of conduct in altering records, we cannot find discipline on that basis.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  


	�The Board also presented evidence that Gibson misappropriated Duragesic patches (thus denying pain relief to the patient), wasted medication without a witness, injected herself at work, and improperly documented hydrocodone, Lorcet and Demerol, all while employed at Salem Care Center.  However, because the Board included none of this as a course of conduct in its complaint, we cannot find any cause to discipline based on such conduct.  Duncan, 744 S.W.2d at 538-39.    





	�All statutory references are to the 2000 Revised Statutes of Missouri.  
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