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TOBY G. GETTLER,
)



)



Petitioner,
)




)


vs.

)

No. 10-1558 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Toby G. Gettler’s personalized license plate is not subject to recall.

Procedure


On August 13, 2010, Gettler filed a petition appealing a final decision of the Director of Revenue (“the Director”) recalling Gettler’s personalized license plate.  We convened a hearing on the complaint on March 10, 2011.  Gettler represented himself.  David D. Goring represented the Director.  The case became ready for our decision when the last written argument was filed on October 7, 2011.

Findings of Fact
1. Gettler is a Missouri motor vehicle owner and a fan of the University of Kansas sports program.
2. During the year preceding the Director’s decision recalling Gettler’s license plate,
 the Director had issued Gettler a personalized license plate bearing the license plate configuration “MZU SUX,” which stands for the message, “Mizzou sucks.”

3. The Director issued a final decision on July 19, 2010, recalling the license plate.  In the final decision, she cited the portion of § 301.144(3)
 providing that no personalized license plates shall be issued that are obscene or profane.

4. The common usage of the word “suck(s)” is subpar or inadequate.

5. The Director also issued recall notices to Missouri motor vehicle owners with similar personalized license plate configurations “2WD SUX” and “WTR SUX” on July 21, 2010.
Conclusions of Law

We have jurisdiction to hear Gettler’s complaint.
  Gettler has the burden of proof.
  We do not merely review the Director’s decision, but we find the facts and make and independent decision by applying existing law to the facts.
  We must do what the law requires the Director to do.


Section 301.144.3 provides:

No personalized license plates shall be issued containing any letters, numbers or combination of letters and numbers which are obscene, profane, patently offensive or contemptuous of a racial or ethnic group, or offensive to good taste or decency, or would present an unreasonable danger to the health or safety of the applicant, of other users of streets and highways, or of the public in any location where the vehicle with such a plate may be found. The director may recall any personalized license plates, including those issued prior to August 28, 1992, if the director determines that the plates are obscene, profane, patently offensive or contemptuous of a racial or ethnic group, or offensive to good taste or decency, or would present an unreasonable danger to the health or safety of the applicant, of other users of streets and highways, or of the public in any location where the vehicle with such a plate may be found. Where the director recalls such plates pursuant to the provisions of this subsection, the director shall reissue personalized license plates to the owner of the motor vehicle for which they were issued at no charge, if the new plates proposed by the owner of the motor vehicle meet the standards established pursuant to this section. The director shall not apply the provisions of this statute in a way that violates the Missouri or United States Constitutions as interpreted by the courts with controlling authority in the state of Missouri. The primary purpose of motor vehicle license plates is to identify motor vehicles. Nothing in the issuance of a personalized license plate creates a designated or limited public forum. Nothing contained in this subsection shall be interpreted to prohibit the use of license plates, which are no longer valid for registration purposes, as collector's items or for decorative purposes.

(Emphasis added).  Section 301.144.1 instructs the Director to “issue rules and regulations setting the standards and establishing the procedure for application for and issuance of the special personalized license plates[.]”  Pursuant to that authority, the Director’s Regulation 
12 CSR 10-23.185 provides:

(2) The following terms, as used in this rule, shall be defined as follows:

(A) Obscene -- Language or symbols which represent or describe ultimate excretory functions or sexual acts in a patently offensive manner or make lewd reference to the male or 
female sexual organs and appeal to the prurient interests of the average person applying contemporary community standards . . . .  Prurient interests, as used in this definition, shall mean shameful or morbid interest in . . . sex . . . that goes substantially beyond customary limits or candor in description or representation of these matters[.]
(B) Profane -- Language or symbols which are irreverent or contemptuous of things regarded as sacred or that imply divine condemnation[.]
(3) No motor vehicle license plate will be issued by the Department of Revenue if the language or symbols on the plate are obscene or profane. In order to make this determination, the Department of Revenue will look to the way the average person applying contemporary community standards would view the license plate. Factors which the Department of Revenue may consider in this regard include, but are not limited to:

(A) An explanation by the registrant as to why s/he chose particular language or symbols to be on his/her personalized motor vehicle license plate;

(B) Complaints from the public regarding a license plate with the same letters, numbers or symbols as that requested or held by the registrant;

(C) Complaints from the public regarding a license plate with similar letters, numbers or symbols as that requested or held by the registrant;
(D) Dictionary definitions of the language or symbols requested by the registrant[.]
* * *

(4) The Department of Revenue shall recall any personalized motor vehicle license plate which it has already issued if it determines that a plate is obscene or profane.
(Emphases added.)
Geller’s “As Applied” Challenge to § 301.144.1

Both parties address whether the Director’s application of § 301.144 in this case violates the First Amendment of the United States Constitution.  We need not address this issue to resolve this case and do not do so here.

Geller’s License Plate is not Obscene or Offensive

under Regulation 12 CSR 10-23.185


The Director’s answer cites the provisions of the statute requiring recall of plates that are obsence.
  Her written argument focuses almost exclusively on her argument that the word “suck” or “sucks” derives from a demeaning sexual connotation and therefore has been found to be obscene.  She cites two authorities in support of this argument:  Broussard v. School Bd. of Norfolk,
 and the Online Etymology Dictionary.

Broussard concerned a middle school student who wore a t-shirt with the language “Drugs Suck!” to school.  The court held that the student’s suspension did not violate her due process rights, and that the school could prohibit the wearing of the shirt without violating the First Amendment.  Broussard may be distinguished from the instant case in a number of ways.  School cases are governed by case law that does not apply here, and the deference given to school boards is not analogous to the Department of Revenue.


We find the most apt definition for petitioner’s use of the word is found in Merriam Webster’s online dictionary as follows:

slang : to be objectionable or inadequate <our lifestyle sucks – Playboy> <people who went said it sucked – H.S. Thompson[.
]
Other dictionary definitions that appear for “suck” include:
To draw (a liquid) into the mouth by a partial vacuum caused by motion of the mouth; to draw (milk) from a breast or udder by motion of the mouth.[
]

We take note that the above entry begins with the wording “slang,” and that the usage has become a common usage of the word in recent years.  There is also a regulation that pertains to this matter.  “Duly promulgated substantive regulations have the force and effect of laws.”

Regulation 12 CSR 10-23.185 defines “obscene” as:
Language or symbols which represent or describe . . . sexual acts in a patently offensive manner or make lewd reference to the male or female sexual organs and appeal to the prurient interests of the average person applying contemporary community standards . . . .  Prurient interests, as used in this definition, shall mean shameful or morbid interest in . . . sex . . . that goes substantially beyond customary limits or candor in description or representation of these matters[.]

Regulation 12 CSR 10-23.185 defines “profane” as:

Language or symbols which are irreverent or contemptuous of things regarded as sacred or that imply divine condemnation[.]

These definitions should be evaluated in the context of express statutory factors.  Looking at either definition of the word “suck(s)” it is not inherently obscene as the Director argues.

Registrant’s Explanation – 12 CSR 10-23.185(3)(A)

Gettler chose his vanity plate because he is a fan of the University of Kansas (KU), and KU and the University of Missouri (Mizzou) have a well-recognized rivalry.  He has had the license plate for over a year, during which time, apparently, the Director received a complaint from the public about it.  We regard these facts as evidence that the “average person applying 
contemporary community standards” would not find the plate to be obscene or profane.  The dictionary definition of the current usage of “suck” supports this conclusion.

Complaints from the Public Regarding 
Same Lettering – 12 CSR 10-23.185(3)(B)

The actual complaint was not offered into evidence, so we are not able to review the basis for the complaint.  In any event, one complaint is not enough to reach a conclusion that the contemporary community standards saw the license plate as obscene or profane.
Complaints from the Public Regarding 
Similar Lettering – 12 CSR 10-23.185(3)(C)

While the Director provided evidence that she recalled other Missouri personalized license plates with the wording “SUX”, she did not state that those license plates were recalled as the result of complaints.

Dictionary Definitions – 12 CSR 10-23.185(3)(D)

The Merriam-Webster dictionary definition, stated above, gives support to Petitioner’s argument that the personalized license plate “MZU SUX” is not obscene or profane.

Additional Factors

Section 301.144 includes additional conditions, not included in Regulation 12 CSR 10-23.185, that allow the Director to refuse to issue, or recall already issued, personalized license plates.  There was no evidence presented that Gettler’s license plate was patently offensive or contemptuous of a racial or ethnic group, or would present an unreasonable danger to the health or safety of the applicant, of other users of streets and highways, or of the public in any location where the vehicle would be found.  Additionally, the Director did not prove that the license plate was offensive to good taste or decency.

Conclusion

Under the definitions and factors of 12 CSR 10-23.185, we conclude that the license plate message “MZU SUX” is not obscene or profane.  Although the word “sucks” used in this sense – to be objectionable or inadequate – may have a sexual origin, in the context of Gettler’s license plate it clearly does not describe a sexual act, make a lewd reference to sexual organs, or appeal to prurient interests.


The Director presented no evidence:  merely a representation by her counsel that she had received a complaint regarding the plate, and a citation to an online etymological dictionary.  It is worth noting that even Broussard, the 20-year-old case she relies on, reported testimony from experts that the word “suck” is “in a state of amelioration in that its recent meaning of disapproval is not as crude as its older meaning of oral-genital sexual contact.”
  We conclude that Gettler met his burden of proof to show that the license plate is not subject to recall for any of the reasons cited.
Summary


We conclude that Gettler’s license plate is not obscene, not profane, and therefore not subject to recall under § 301.144.3 and the Director’s Regulation 12 CSR 10-23.185.

SO ORDERED on October 1, 2012.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�The date the license plate was originally issued is not in the record.


�A reference to the quality of the University of Missouri athletic program.


�Statutory references, unless otherwise specified, are to RSMo Supp. 2011.


�The Director’s recall decision to petitioner only asserts that “§ 301.144(3) . . . provides in part that no personalized license plate shall be issued containing any letter, number, or combination, of letters and numbers, which are obscene or profane” and references Regulation 12 CSR 10-23.185, which also references obscene and profane.  Since these were the two allegations for recalling Gettler’s personalized license plate, our decision only addresses those two issues.  We acknowledge that § 301.144 has additional categories under which the Director shall not issue, or recall already issued, personalized license plates.


�“Suck – to draw (a liquid) into the mouth by a partial vacuum caused by the motion of the mouth.”  Webster’s Third New International Dictionary 2283 (unabr. 1986).  The record demonstrates the term has the slang meaning of  “to be objectionable or inadequate.”  The term is used with that meaning in advertisements aimed at young audiences: “Math Doesn’t Suck: How to Survive Middle School Math” and “English Doesn’t Suck: It Rocks.”   


�Section 621.050, RSMo 2000; State ex rel. Director of Revenue v. Deutsch, 751 S.W.2d 132, 134 (Mo. App., W.D. 1988).


�Section 621.050, RSMo 2000.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).


�Id. at 20-21.


�“The license plate configuration of “SUX” is symbolic of the words “suck” or “sucks” and this word configuration is obscene, profane, offensive to good taste, or decency, or would present an unreasonable danger to the health or safety of the applicant or the public . . . .”  Answer, ¶4.


�801 F.Supp. 1526 (E.D. Virginia 1992).


�Epperson v. Arkansas, 393 U.S. 97 (1968); Tinker v. Des Moines Community School District, 393 U.S. 503 (1969); Hazlewood School District v. Kuhlmeier, 484 U.S. 260 (1988).


�Petitioner Exhibit 1.


�Webster’s Third New International Dictionary 2283 (unabr. 1986).


�Hansen v. Dept. of Social Services, 226 S.W.3d 137, 143 n.5 (Mo. banc 2007).


�801 F.Supp. at 1534.
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