Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 01-1756 DI




)

SPENCER J. GERBER,
)




)



Respondent.
)

DECISION


The insurance licenses of Spencer J. Gerber are not subject to discipline.

Procedure


On November 1, 2001, the Director of Insurance (Director) filed a complaint seeking to discipline the insurance agent license of Spencer J. Gerber for procuring a bonus with forged insurance applications.  We convened a hearing on the complaint on May 9, 2002.  Kimberly A. Harper-Grinston represented the Director.  Alex Bartlett, with Husch and Eppenberger, and Steven J. Block, represented Gerber.  Reply briefs were due on August 9, 2002.    

Findings of Fact

1. Since February 23, 1983, Gerber has held insurance agent License No. AT 495526589.  Since August 10, 1993, Gerber has held insurance broker License No. BR495526589.  Those licenses are current and active, and were so at all relevant times.  Gerber also holds licenses in Kansas, where his office is located, and in Ohio, Illinois, and California.  

2. Gerber is the president and sole shareholder of Gerber Insurance Group, a corporation.  His office is in Kansas.  Gerber sold insurance policies for several insurers, including Safeco Insurance Company (Safeco).   

3. In November 2000, Gerber and his staff began work on a new marketing plan.  He knew that some of his customers only had automobile insurance with Safeco, and that when a customer had more than one type of insurance with Safeco, a discount was available that could save the customer money.  He selected customers who only had automobile insurance with Safeco and were likely to be renters and not homeowners.  He planned to call them and offer them Safeco renter’s insurance.  To make his presentation more effective, he planned to have a policy in hand so he could tell them exactly what the savings would be.  

4. Safeco had no paper application form for renter’s insurance and required no payment to issue a policy.  To procure a renter’s insurance policy, an agent simply transmitted certain data (name, social security number, mailing address, city, county, state, and zip code) to Safeco by computer.  Safeco then issued a policy and mailed it either to the customer or the agent.  

5. Safeco designed that system specifically so that an agent could offer renter’s insurance policies quickly, even without a customer’s request.  It did the same with homeowner’s insurance, except that it used a paper application form with no line for the customer’s signature.  Many Safeco agents desired that system because of their connections with the real estate business, which generated a high volume of policies.  

6. Gerber transmitted data (the data) for 15 policies for certain customers (the customers) who lived in Missouri.
  Gerber approximated some of the details, like the age of the 

building where the customer lived, but no such information made any difference in eligibility or rate.  Gerber did not represent that the customers had completed or submitted an application for insurance.  He neither made, nor caused to be made, any writing so that it purported to have a genuineness that it did not possess.  

7. Safeco duly sent policies for each of the customers (the policies) to Gerber’s office.  Gerber did not consider whether the policies would have any effect on his year-end bonuses under various Safeco incentive plans.  They did not have any such effect.  

8. Gerber kept track of the data for his own records, for his use only, by filling it in on a paper application form for homeowner’s insurance, which has no signature line.  Those documents never left Gerber’s office.  Safeco does not use the homeowner’s insurance paper application form for renter’s insurance.

9. Gerber planned to make his presentations to the customers in late December and early January, when business was slow, and he would have time to try out his marketing plan.  However, during late December 2000 and early January 2001, Gerber’s office was short-staffed due to illnesses and bad weather.  

10. In mid-January, while preparing to leave for a scheduled vacation, Gerber realized that he no longer had time to call the customers as planned, and that a premium would soon be due on each of the policies.  He “canceled flat” all policies before any premium became due.  To cancel flat means to void from the beginning.  Neither Safeco nor any customer suffered any loss as a result of the aborted marketing plan.  

11. In early February 2001, Safeco representatives asked Gerber about the cancellations.  In late February 2001, Safeco paid him a year-end bonus based on increasing the number of policies from the previous calendar year (the bonus) of approximately $14,000 cash and approximately $7,000 in Safeco products.  

12. On March 29, 2001, Safeco representatives told Gerber that the policies had made him eligible for the bonus.  They accused Gerber of fabricating the policies specifically to become eligible for the bonus, but did not ask him to return any part of the bonus.  On April 9, 2001, Safeco representatives gave Gerber notice that Safeco was terminating its relationship with him.  Gerber returned the $14,000 cash portion of the bonus the next day without being asked to do so.  

13. Safeco’s representatives were wrong:  Gerber would have been eligible for the bonus even without the policies.  He sold 1,719 policies in 1999 and 1,720 in 2000, not counting “the policies.”  However, Safeco never gave the $14,000 cash portion of the bonus back.  Gerber never used the $7,000 credit portion of the bonus.  

14. Safeco also did not pay Gerber a $50,000 bonus that was due in September 2001 based on premium volume unrelated to the policies.

15. Gerber’s termination from Safeco was effective on October 2001.  

Conclusions of Law


Gerber argues that we have no jurisdiction to hear the Director’s complaint.  Section 375.141.1 provides:

The director may revoke or suspend, for such period as he or she may determine, any license of any insurance agent, agency or broker if it is determined as provided by sections 621.045 to 621.198, RSMo, that the licensee or applicant has, at any time, or if an insurance agency, the officers, owners or managers thereof have [committed certain conduct.]

(Emphasis added.)  Sections 621.045 to 621.198 include our procedure in licensing actions.  Gerber argues that we cannot hear the complaint because Gerber’s office is in Kansas, and that the complaint does not allege that Gerber committed any act in Missouri, or that any Missouri 

customer suffered any loss.  None of that is required under section 375.141.1. We conclude that we have jurisdiction.  

I.  The Charges

Gerber argues that the complaint does not state cause for discipline.  The purpose of the complaint is to give notice of the charges, which it accomplishes if it specifies the provision of law allowing discipline and a course of conduct argued to be within that provision.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  

(a) Law Cited

In Counts I and II, the Director cites section 375.141.1(6), which allows discipline if a licensee has:

Practiced or aided or abetted in the practice of fraud, forgery, deception, collusion or conspiracy in connection with any insurance transaction [.]

(Emphasis added.)  

Count I charges fraud.  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  It requires the intent that others rely on the misrepresentation.  Sofka v. Thal, 662 S.W.2d 502, 506 (Mo. banc 1983).  

Count II charges forgery.  Forgery is defined at section 570.090.1: 

1.  A person commits the crime of forgery if, with the purpose to defraud, he:

(1) Makes, completes, alters or authenticates any writing so that it purports to have been made by another or at another time or place or in a numbered sequence other than was in fact the case or with different terms or by authority of one who did not give such authority; or

*   *   *

(3) Makes or alters anything other than a writing, so that it purports to have a genuineness, antiquity, rarity, ownership or authorship which it does not possess[.] 

2.  Forgery is a class C felony. 

Counts I and II also charge deception, aiding, abetting, collusion, and conspiracy.  Deception is the act of causing someone to accept as true what is not true.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 298 (10th ed. 1993).  It contemplates an act designed to deceive, to cheat someone by inducing reliance on a clever contrivance or misrepresentation.  State ex rel. Nixon v. Telco Directory Publishing, 863 S.W.2d 596, 600 (Mo. banc 1993).  To aid or abet is to share consciously in an act.  State v. Ramsey, 368 S.W.2d 413, 417 (Mo. 1963).  “Collusion” is an agreement to commit an illegal act.  Weaver v. Schaaf, 520 S.W.2d 58, 66 (Mo. banc 1975).  “Conspiracy” is agreeing with another person to engage in conduct that constitutes an offense with the purpose of promoting or facilitating the commission of the offense.  Section 564.016.

In Count III, the Director cites section 375.141.1(10), which allows discipline if a licensee has:

Committed unfair practices as defined in section 375.936[.]

The Director cites the unfair trade practice described at section 375.936(7):

“Misrepresentation in insurance applications”, making false or fraudulent statements or representations on or relative to an application for a policy, for the purpose of obtaining a fee, commission, money, or other benefit from any insurer, agent, agency, broker or other person[.]

In Count IV, the Director cites section 375.141.1(4), which allows discipline if a licensee has:

Demonstrated lack of trustworthiness or competence[.]

The definition of “trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Incompetency is a general lack of (1) professional ability or (2) disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).

(b) Conduct Alleged

As conduct for which those provisions allow discipline, Count I alleges that Gerber: 

represented to Safeco Insurance Company that 17 insurance [sic] applications for insurance had been completed and submitted by the [Customers,] 

(emphasis added) and Count II alleges that Gerber: 

made or caused to be made as genuine writings, namely 17 insurance applications in the names of [the customers] so that they purported to have a genuineness that they did not possess . . . .

(emphasis added) in order to get the bonus.  Counts III and IV are also based on those allegations.  

(c) Notice

The complaint charges that Gerber tricked Safeco out of the bonus by falsifying renter’s insurance applications.  Such pleading sets out facts and law with sufficient clarity for Gerber to respond to the charges under Duncan, 744 S.W.2d at 538-39.  

II.  The Facts

The Director has the burden of proving that Gerber made false statements on renter’s insurance applications, or made them look like customers had completed them, or made them look like they possessed a genuineness that they did not possess, to trick Safeco out of the Bonus.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Director’s charges would require us to find that Gerber knew that he needed the policies for the bonus.  In support, the Director offers only the affidavit of Safeco’s representative stating that the Policies made Gerber eligible for the Bonus.
  The Director offers no documentary evidence, despite having subpoenaed Gerber’s office records, that Gerber needed the policies to be eligible for the bonus.  On the contrary, the record shows that Safeco’s representatives were mistaken:  Gerber qualified for the bonus without the policies.
  Gerber testified that he did not know, and did not even consider, whether the policies would affect the bonus.  The Director has not carried his burden of proof on this point. 

The Director does not cite, in the complaint or in written argument, any false statement in any renter’s insurance application, and we find none.  

Gerber did not make any renter’s insurance application look like customers completed and submitted them, and did not make any renter’s insurance application look like they possessed a genuineness that they did not have.  He could not do so because there was no renter’s insurance application that a customer could complete and submit or that Gerber could make to look more genuine.

This is not a case in which an agent filled out paper application forms with false information, signed them with a customer’s name, and sent them to the insurer, as the complaint seems to contemplate.  It is undisputed that the paper homeowner’s insurance application forms are never used for renter’s insurance, have no signature line, were for Gerber’s own use, and never left Gerber’s office.  

The only “applications” were the data, which Gerber could not make appear that any customer had completed and submitted, or make look more genuine.  Safeco knew that all data for renter’s insurance came from an agent’s computer, and Safeco automatically issued a policy on that basis alone.  Safeco designed and maintained that system specifically to eliminate all applications completed and submitted by a customer.  There was nothing in the data that could have deceived Safeco into thinking that a customer completed and submitted it or that it was more genuine than it really was.  

In his brief (but not in the complaint) the Director argues that submitting an unrequested application is per se fraudulent, but that argument infers that Safeco assumed renter’s insurance applications to be authorized by a customer.  Safeco’s specific intention to generate policies without any customer request refutes that inference.
  This Commission does not endorse a system that issues policies to agents without any customer’s request.  Indeed, Gerber himself questioned the wisdom of such a system at the hearing.  However, the complaint does not cite any provision of law under which using such a system is cause for discipline.  

Gerber never thought that the policies would affect the bonus, and neither Safeco nor the customers lost anything.  Nevertheless, believing that he had gotten the bonus only because of the policies, Gerber returned it without being asked.  Safeco never gave it back to Gerber, even though he was entitled to it.  That makes Gerber the only person to part with anything as a result of the marketing plan – the $21,000 bonus in Finding 12 and the $50,000 bonus in Finding 15.  

Gerber did not make any false statement on any renter’s insurance application, or make any of them look like a customer had completed or submitted it, or make any look like it possessed a genuineness that it did not have.    

III.  Conclusion

Counts I through IV charge that Gerber made applications look like they came from customers to get the bonus.  Uncontroverted evidence shows that Gerber did not make any false statement in the data, or make it look like a customer completed or submitted it, or make it look like it had a genuineness that it did not possess.  It also shows that Gerber did not consider any effect the policies might have on the bonus, and that they had none.  

Therefore, Gerber did not practice, aid, abet, collude or conspire to commit fraud, forgery, or deception.  He did not make any false statement in connection with any insurance transaction.  He has not demonstrated a lack of trustworthiness or competence.  

We conclude that Gerber has not committed any conduct for which section 375.141.1(4), (6), and (10) allow discipline.  

Summary

Gerber is not subject to discipline on Counts I through IV.  


SO ORDERED on September 9, 2002.



________________________________



WILLARD C. REINE



Commissioner

�The complaint states that there were 17 applications, and recites 16 customers singly or together.  Petitioner’s Exhibits 2 and 3 and the Director’s written argument cite only 15 policies.


� he mere repetition of that statement adds no support to the allegation, whether it is in other Safeco documents or in Gerber’s letter.  





�Finding 14 comes from the report of Safeco’s investigator.  


�Renter’s insurance was not unique in that regard.  Safeco also issued homeowner’s insurance without customer authorization, which is why the paper forms had no signature line.  
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