Before the

Administrative Hearing Commission

State of Missouri

ESTILL G. and JUDY J. GEORGE,
)



)



Petitioners,
)




)


vs.

)

No. 99-0497 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On February 8, 1999, Judy J. George (George) filed a petition challenging the Director of Revenue’s February 2, 1999, final decision assessing 1995 Missouri income tax against herself and her husband, Estill G. George.  George argues that she signed her house back to the bank and was released from liability for any loss on the loan.  She argues that the discharge of indebtedness should not be imputed to her as income.   


We convened a hearing on the petition on August 5, 1999.  George represented herself.  Associate Counsel Linda Davis represented the Director.  At the hearing, the Director agreed to abate the assessment as to Estill.  


We allowed the parties to file written arguments.  Legal Counsel Joyce Hainen filed the Director’s written argument.  The matter became ready for our decision on February 25, 2000.  

Findings of Fact

1. George had a coronary in 1989.  She was disabled and could not continue making payments on her house.  George had a mortgage with Commercial National Bank.  George lived in Kansas at that time.  

2. In 1990, rather than going through repossession of the house, George signed the house back to the bank, which released her from any liability for loss on the loan.  The bank took the house and forgave the part of the loan representing the difference between the loan balance and the price at which the bank sold the house.  

3. In 1991, after she had moved to Missouri, George married Estill.  

4. In 1994, United Missouri Bank (UMB) bought Commercial National Bank.  

5. The Georges lived in Missouri throughout 1995.  

6. The Georges filed a 1995 Missouri income tax return, short form, which was not designed for married taxpayers when both had income.  George and Estill both had income in 1995.  The form showed federal adjusted gross income of $26,075 and Missouri income tax of $670, with credit for $600 in withholdings, resulting in a liability of $70.  The Director sent a series of notices, culminating in a final notice on January 14, 1997, holding the Georges liable for the tax, plus interest and additions, but the Georges did not pay the liability.  

7. On June 30, 1998, the Director received information from the IRS indicating that the Georges had income of $16,024 in 1995 from the discharge of a debt.  The IRS also found that the Georges’ income should be increased by $10 in interest and $1,651 in unemployment compensation.  The IRS thus concluded that the Georges’ 1995 federal adjusted gross income was $43,760 rather than $26,075, that their federal taxable income was $29,710, and that their 1995 federal income tax was $4,459 rather than $1,804 as reported on their federal return.  

8. On September 23, 1998, the Director issued a notice of adjustment to the Georges due to the federal changes.  The notice of adjustment showed: 


Federal adjusted gross income
43,760


Missouri standard deduction
-$6,550


Federal income tax deduction
-$4,459


Personal exemptions
-$2,400


Dependent exemption
-$400


Missouri taxable income
$29,951


Missouri income tax

$1,572


Withholdings

-$600


Tax liability

$972


Interest

+$214.11


Additions to tax

+$ 46.60


Amount due

$1,234.71

The notice of adjustment imputed all income to Estill.  

9. George had no idea why the taxing authorities determined that the Georges had an additional $16,024 in income in 1995.  Upon contacting the taxing authorities, she was told that the only information that they had was from UMB in Kansas City, Missouri.  This statement did not clarify anything because she had never had any dealings with that bank.  

10. Although George repeatedly called UMB, the bank would not tell her what information it had given to the IRS.  However, George learned that UMB had taken over Commercial National Bank in 1994, and then she figured out that UMB must have gotten the information on the debt discharge from Commercial National Bank’s records and given it to the IRS.  

11. On February 2, 1999, the Director issued a final decision that the Georges were liable for the tax due and additions as shown on the notice of adjustment, plus accrued interest.  

12. Estill’s 1995 federal adjusted gross income (including the interest and unemployment compensation)
 was $15,437.  (Resp. Ex. A (W-2s) and D.)  George’s 1995 federal adjusted gross income, aside from the income from the debt discharge, was $12,300.  (Resp. Ex. A 

(W-2).)  Therefore, the Georges’ 1995 combined federal adjusted gross income, excluding the income from the debt discharge, was $27,737.  

13. The Georges’ 1995 federal taxable income, excluding the income from the debt discharge, was $13,686.  The Georges’ 1995 federal income tax on that income would be $2,053.
  

14. Estill had $408 in withholdings for 1995 Missouri income tax.  George had $191 in withholdings for 1995 Missouri income tax.  (Resp. Ex. A (W-2s).)

Conclusions of Law

 
This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  George has the burden to prove that she is not liable for the amounts that the Director assessed. Section 621.050.2.

I.  Taxpayer May Challenge Amount of 

Federal Adjusted Gross Income


An individual’s federal adjusted gross income is the starting point for computing the Missouri income tax liability.  Sections 143.111 and 143.121.  In written argument, the Director argues that for purposes of Missouri income tax, Judy George cannot challenge the amount of 

federal adjusted gross income resulting from IRS adjustments because she did not challenge the IRS’s determination at the federal level.  The State of Missouri is not bound by the IRS’s determination of federal adjusted gross income.  Buder v. Director of Revenue, 869 S.W.2d 752, 754 (Mo. banc 1994).  Therefore, George is not prevented from challenging the Director’s reliance on the IRS adjustments.  

II.  Income from Discharge of Debt


The United States Internal Revenue Code (26 U.S.C.) section 61 provides that income from the debt discharge is included in a taxpayer’s gross income, unless otherwise provided by the Code.  One exception, for example, is Internal Revenue Code section 108(a)(1)(B), which provides that gross income does not include a debt discharge that occurred while the taxpayer was insolvent.


However, income is taxable as of the time the taxpayer receives it.  Alexander v. Director of Revenue, No. 98-2216 RI (Mo. Admin. Hearing Comm’n July 15, 1999).  George’s indebtedness was discharged in 1990.  George thus made a prima facie showing that Missouri cannot tax her for 1995 on income from the debt discharge.  The discharge appears to have been included in George’s 1995 federal adjusted gross income only because of the banks’ method of bookkeeping and because UMB took over George’s bank in 1994. The fact that the income may have been included in George’s 1995 federal adjusted gross income is not binding for purposes of the Missouri tax liability.  Buder, 869 S.W.2d at 754.  On this record, the Director has established no reason why the income should be included in George’s federal adjusted gross income for 1995.  Further, in 1990, when the debt was discharged, George was not even a Missouri resident, and there is no basis for the Director to collect tax for 1990 on a non-resident’s income from a non-Missouri source.  We conclude that the income from the debt 

discharge cannot be included in George’s 1995 federal adjusted gross income for purposes of her 1995 Missouri income tax liability.  

III.  Calculation of George’s 1995 Missouri Income Tax Liability


The Director abated the assessment as to Estill.  In written argument, the Director agreed to abate the additions to tax as to George.  The parties do not dispute any figure other than the income from the debt discharge.  


The Missouri income tax of married taxpayers filing a combined return is computed separately for each spouse.  Section 143.031.3.  In order to determine the Missouri income tax of each spouse, we must determine the proportion of each spouse’s Missouri adjusted gross income to their combined Missouri adjusted gross income.  Section 143.031.2.  In this case, there is no dispute that the Missouri adjusted gross income for each spouse is the same as their federal adjusted gross income.  Section 143.121.  Estill’s federal adjusted gross income was $15,437.  George’s federal adjusted gross income was $12,300.  Therefore, 56% of their Missouri adjusted gross income was Estill’s, and 44% was George’s.  The Georges had $11,403 in deductions and exemptions ($6,550 + $2,053
 + $2,400 + $400), none of which are in dispute.  Therefore, George is allowed $5,017 ($11,403 x .44) in deductions and exemptions, resulting in a Missouri taxable income of $7,283 ($12,300 - $5,017).  Sections 143.031.2 and 143.111.  The 1995 Missouri income tax on $7,283 is $224.  Section 143.011. 


Although section 143.031 directs that the tax of each spouse be computed separately, subsection 3 provides that the Missouri combined tax shall be the sum of the tax applicable to each spouse.  Estill’s tax has not been appealed, and the Director withdrew the assessment as to 

Estill.  However, he and George filed a combined return, and their withholdings are applied to their liabilities.  Hock v. Director of Revenue, No. 98-3619 RI (Mo. Admin. Hearing Comm’n July 30, 1999).  In Hock, the Director withdrew the assessment against the wife because her liability was paid in full after applying one half of the couple’s payments to her separate liability.  We concluded that the final decision against the husband was invalid because he died before it was issued.  


Section 143.491 provides that the tax liability is separate and not joint and several.  However, it would be illogical to assess a deficiency against one spouse and grant a refund to the other when they have filed a combined return and their payments are sufficient to cover the combined tax.  Section 143.031.3 provides that the Missouri combined tax is the sum of the tax applicable to each spouse.  Therefore, the issue in this case is the net effect of the combined payments on the combined tax.  


Estill was entitled to $6,386 in Missouri deductions and exemptions ($11,403 x .56), resulting in a Missouri taxable income of $9,051 ($15,437 - $6,386).  Sections 143.031.2 and 143.111.  The 1995 Missouri income tax on $9,051 is $318.  Section 143.011.  


The Georges’ 1995 Missouri combined tax is thus $542 ($318 + $224).  The Georges paid a total of $599 in withholdings.  Therefore, we conclude that George is entitled to a refund of $57 on the combined return.  

Summary


George is entitled to a refund of $57 in 1995 Missouri income tax.   


SO ORDERED on March 15, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�The Director imputed the interest and unemployment compensation income to Estill.  Because there is no evidence to the contrary, we also impute the interest and unemployment compensation income to Estill.  





�Calculated at a 15% rate based on federal taxable income of $13,686 ($29,710 - $16,024).  (Resp. Ex. D.)


  


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  





�Section 136.300.1, RSMo Supp. 1999, H.R. 516, 90th Gen. Assem., 1st Reg. Sess. (1999 Mo. Laws 578), was not in effect at the time of the hearing in this case.  


�We have adjusted the amount of the federal income tax to reflect the exclusion of the income from the debt discharge.  (Finding 11.)  
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