Before the

Administrative Hearing Commission

State of Missouri

AMY GEORGE,
)



)



Petitioner,
)




)


vs.

)

No. 10-1018 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 

We dismiss Amy George’s complaint because it was not timely filed.  

Procedure


On June 8, 2010, George appealed the Director of Revenue’s (“the Director”) January 20, 2009, assessment of sales tax for July through September 2008.  George also filed a motion for leave to file the complaint out of time.  


We gave the Director until June 23, 2010, to respond to the motion, but she did not respond.  We take the following facts as true for purposes of ruling on the motion.  

Findings of Fact


1.  On January 20, 2009, the Director issued a sales tax assessment of $8,404.67 in sales tax and $2,101.18 in additions to tax, plus interest, against Buckets Bar & Grill (“Buckets”).  
George’s name is listed below Buckets’ name on the assessment.  The mailing address on the assessment is 319B North Main Street, St. Charles, MO  63301-2032.  

2.  This Commission received George’s appeal on June 8, 2010.  


3.  June 8, 2010, was more than 60 days after January 20, 2009.  
Conclusions of Law


This Commission’s Regulation 1 CSR 15-3.436(1) provides: 

Involuntary dismissal means a disposition, or recommended disposition, against petitioner that does not reach the merits of the complaint.  The commission may order involuntary dismissal on its own motion.  

Section 144.261
 provides that we have jurisdiction to hear appeals from the Director’s decisions, but requires that the complaint be filed “within sixty days after the mailing or delivery of such decision, whichever is earlier.”  A complaint sent by regular mail is filed when we receive it.
  We have no jurisdiction to hear a complaint filed out of time.
  


George’s counsel raises a number of points in the complaint and the motion for leave to file the complaint out of time:
· On December 19, 2003, the Probate Court of St. Charles County found George to be incapacitated and ordered a guardianship and conservatorship for George.
· On November 8, 2006, the court appointed Tiffany Engels, George’s daughter, as successor guardian for George.
· On April 3, 2007, the court ordered and granted Engels permission to set up and operate TAB Enterprises, LLC (“TAB”) for George.
· TAB operated Buckets.
· Engels acted outside the scope of her fiduciary duty as guardian for George and failed to pay sales taxes for the operation of Buckets.
· On October 3, 2008, the court entered an order removing Engels as guardian and appointed George’s present attorney as successor guardian.
· The Director’s assessment was sent to Engels.
· George was not aware of the assessment or of her right to appeal.
Section 144.210 provides: 

2.  If the director of revenue is not satisfied with the return and payment of the tax made by any person, he is hereby authorized and empowered to make an additional assessment of tax due from such person, based upon the facts contained in the return or upon any information within his possession or that shall come into his possession.  

3.  The director of revenue shall give to the person written notice of such additional or revised assessment by certified or registered mail to the person at his or its last known address.  

Although George’s complaint and motion for leave to file out of time raise a number of important points, the Director’s duty, as embodied in § 144.210.3, is to deliver the assessment to the taxpayer’s last known address.  George’s complaint and motion raise no claim that the Director was given notice of any other address to which to send the assessment.  The complaint and motion assert that Engels was removed as guardian on October 3, 2008.  The assessment is dated January 20, 2009.  George’s claims as to Engels’ breach of fiduciary duty may be adjudicated in a court of law.  This Commission, as a statutorily created administrative tribunal, has only those powers conferred upon it by statute
 and is not authorized to exercise the powers of a court.


Because there is no allegation that the Director failed to fulfill her obligation to give statutory notice of the assessment, and the complaint was filed out of time, we have no jurisdiction.  We exercise our inherent authority to dismiss the complaint.
  We deny George’s motion for leave to file out of time.  

SO ORDERED on July 2, 2010.



_______________________________


SREENIVASA RAO DANDAMUDI 



Commissioner

�Statutory references are to RSMo 2000.  


�Section 621.205.


�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893(1988).


�United Pharmacal Co. of Missouri v. Missouri Bd. of Pharmacy, 208 S.W.3d 907, 913 (Mo. banc 2006).  


�State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  
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